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Background
E A FNIR

What is arbitration?

Arbitration is a consensual dispute resolution process
where the parties agree to submit their disputes to be
resolved by an arbitral tribunal, which award will be final
and binding.

AR ?

TR A 24 58N 249 78 D L Bl S S D R O A — 4 5
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How is arbitration different from mediation?

A mediator’s role is to attempt to bring the parties to a
mutually accepted settlement. A party is not required to
accept terms of settlement proposed in a mediation. A
mediation settlement takes effect as an agreement, rather
than as an immediately enforceable award.

HEFARE AR ?
M E R A2 o GBS RRE
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How is arbitration different from expert
determination?

Expert determination is commonly used to resolve disputes
on a narrow technical issue (such as the value of a company
or an asset). As in arbitration, the expert’s finding is usually
binding on the parties. An arbitrator’s brief is broader: it
is to resolve commercial disputes in accordance with law
and commercial practice.

HRFNE R ARE ?

TR R T 0 DA O A [ R (A g 24 ) 0
FERIME) » AP LRINEEFR LFAAE
AH Ty o PR IE R ST - AR BTl SE B
fif DR AL

How is arbitration different from litigation?
Arbitration proceedings are conducted in private, rather
than in court, and are heard by an arbitrator rather than a
judge. Arbitration procedure is generally less formal, and
there are no restrictions on who may represent parties in
an arbitration.

IR FTARE ?
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What are the main advantages of arbitration?
Parties from different countries can choose to appoint a
panel of neutral arbitrators, who may be experts in the
relevant area, and to hold the arbitration in a neutral
venue. Arbitration is conducted in private and is generally
confidential. Arbitration procedure is flexible, which can
lead to disputes being resolved more quickly and cheaply
than in the courts. Arbitration awards can be enforced
internationally more easily than court judgments.

MBNEELRRMTA?
REARERA LA A DR E— L)~ diA
KA T 5% AL P ERBE 7 — /v 3L A9 35 f
B o LT AT - i HLE R R Y o R R
T B e AT DR M A D o TEEIBR L -
BBRBE B R E ST

Why is arbitration commonly provided for

in contracts involving mainland Chinese
parties?

Arbitration is particularly appropriate for international
disputes involving mainland Chinese parties, as the
mainland courts generally will not recognise or enforce
foreign or Hong Kong court judgments. It is commonly
used in domestic disputes in Mainland China, and is
therefore relatively familiar to Chinese parties.

AT AT RFERMSEANERERE R ?
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What are the potential disadvantages of
arbitration?

As arbitration is based on the consent of the parties,
arbitrators generally have no power to make orders affecting
non-parties to the arbitration agreement. In contrast to
courts, they generally do not have power to compel witnesses
to testify or produce documents, to require third parties to
participate in arbitration proceedings, or to make awards
requiring a third party to do (or to refrain from doing)
something.

MR ERRETA ?
PEGER T A HAMLE - [ - RIS
Ao B — e TERE N ) © HEBEAR - R 5 — M
Te AU 8 Uk A UE SR A SO+ BUESREE = A S i
o BEBE =N (HORTHE) g -

What is “institutional” arbitration?

Institutional arbitration proceedings are administered by
an arbitration institute, such as the Hong Kong International
Arbitration Centre (“HKIAC”), the International Chamber
of Commerce (“ICC”), the China International Economic
and Trade Arbitration Commission (“CIETAC”) or the
London Court of International Arbitration (“LCIA”).
Typically, these are conducted under the arbitration rules
devised by each institution.

AR ?

U e e b BRI (At s [ B R o0
Bl 2 o o [ [ PREE F 51 5% P 2 B = B B P
BE ) BN © R - iR PR E L B
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10.

What is “ad hoc” arbitration?

Ad hoc arbitrations are arranged solely between the
arbitrators and the parties. They may adopt a ready-made
set of arbitration rules (such as the UNCITRAL Rules of
Arbitration) or, less frequently, may be conducted under
rules drawn up by the parties.

A= IERHhE ?

IR R 5E 2 APk RAIS L “B " - w] DLk A
B ERAI (A UNCITRALFN) » Sl 4HEAAC
BV - BEEARFE I -

What are the advantages of institutional
arbitration?

Institutional arbitration has the benefit of ensuring that
the proceedings are administered in an orderly and regular
manner. Arbitration institutes may also exercise a degree
of “quality control” over arbitrators and their awards.
Adopting an established set of arbitration rules has the
obvious benefit of avoiding arbitrators constantly having to
“reinvent the wheel” in applying appropriate procedures.

IR LE SRR AN

RIS ETHEREFRAR - FHEH -
it KL 0 BE — 7 R B o K B R R Y I
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What are the advantages of ad hoc
arbitration?

Ad hoc arbitration may be cheaper insofar as no
administration fees are payable to an arbitration institute.
In principle, it may also provide the parties with flexibility
to devise rules and procedures appropriate to their disputes.
In practice, however, devising and agreeing to a set of ad
hoc procedures will require substantial specialist input and
detailed negotiation between the parties.

PR A A AR ?

PR o AN 2 1 et RIS S5 2L 9% ) W SF e K T
REMEH - HIg b L H A DURIE S O R
it A E AR o BB - G RE —E
REFFAN - & ER R LW AR RIS A

Is arbitration cheaper than litigation?

The cost of arbitrating can depend greatly on the fees
charged by the arbitration institute used (if any), how
many arbitrators are appointed, and the fees charged by
the arbitrators. Because of its flexibility and informality,
arbitration can be conducted more cheaply than court
proceedings. If the parties adopt a strongly adversarial
approach, however, arbitration proceedings can be as
expensive as litigation.

LA ERD ?

REA B > ARORRE JE R T Lt CHIARA ) /9
Wkt R I BO B ol T PR P R 1 B
B MR DLBOA B EAEE - (EOR - IR H AR
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14.

Is arbitration quicker than litigation?

Again, because of its procedural flexibility, it is generally
possible to conduct arbitration proceedings more quickly than
litigation. Restrictions on the parties’ rights to appeal arbitration
awards can shorten a dispute by months or years. Unlike courts,
however, arbitrators generally do not have power to issue
default or summary judgment in simple cases where there is
no real issue to be determined, and are generally required to
hold a hearing of the claim.

1k L IR IA RIS 7

[FIRE » FhEh TR R - W R URIR AR - FRk
ARRE LR+ RE A 4000 55 Al D 0 LA A SULAE -
{ES2 - ARG - B A7 72 30 OE SR fa B 1
Rt T A AR R SR S A B -l R R AR
THiE

Do arbitrators’ decisions create binding legal
precedent?

As arbitration proceedings are private and confidential,
the parties are generally prohibited from disclosing the
outcome of an arbitration, except in limited circumstances.
As aresult, arbitration may not be ideal where a party hopes
to set a precedent in one case that it can use against other
parties in future.

T RHRERBEARELIR AR LR ?
TPERL T AT - R BRAIROLT - S 3 Al
AR MRER - Hit - RS — 2Rk
Bl DUERS SR LR > FhakA AR 4
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15. Are arbitral awards subject to appeal?

18

Arbitration awards are usually final and not subject to
review on the merits. In Hong Kong, parties may expressly
agree in the arbitration agreement that award may be
appealed in limited circumstances on the grounds that
an arbitrator has made an error of law or has committed
misconduct.

HEBRAER LI ?

R DL A R kB AR RER % S
AW - 43 AR R TG 29 € AT LUE A7 R
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17.

Arbitration in Hong Kong

HEF B

Why arbitrate in Hong Kong?

Hong Kong is conveniently located on the doorstep to
Mainland China and is easily accessible from all East Asia’s
major commercial centres. It has a strong, arbitration-
friendly legal system, and a large pool of arbitrators, lawyers
and other professionals. Arbitral awards made in Hong
Kong are readily enforceable in all East Asian jurisdictions,
including Mainland China.

AT AEEEH ?

BT PEKRMTTS - R SREA LR
Al AC Y S E AR BE A 5 R RIS - SRR
ARZMPEG ~ BTNl AL 5 B AF A9
BB AR E R (B ENR) RE ST -

What is the role of the Hong Kong
International Arbitration Centre?

The HKIAC is an independent body established to promote
the use of arbitration in Hong Kong. It provides facilities
and support services for arbitrations conducted in Hong
Kong. Under the Arbitration Ordinance, the HKIAC is
authorised to appoint arbitrators (and to determine the
number of arbitrators) where the parties to a dispute are
unable to agree.

19
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FEERR RO AER?

7 85 [ B R Do — MOZ AL - 5 TE (R 7 9 b
AR o 7 8 [l B bk 0 D8 A B V8 AT A e R 4R A B A
MRS - R (AR - RS ORRED
— 5 B E PR AR DA AU E AR R (R DR E
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Does the HKIAC have its own arbitration rules?

Parties to arbitrations heard at or administered by the
HKIAC are free to choose the procedural rules for their
arbitrations. The HKIAC has formulated several sets of
rules for domestic arbitrations, “short form” proceedings,
small claims, documents only proceedings and electronic
transaction disputes, which the parties are free to adopt.
In September 2008, the HKIAC issued the HKIAC
Administered Arbitration Rules. These provide for a “light
touch” administered arbitration modeled on the Swiss
Rules and may be used in either domestic or international
arbitrations.

FEERMHRTOEREE SR MEAN ?
778 8 [ B o 8 o B L o A s R 0V
R A S T NG E N icvice 395 5 WU IR s TN
B ORI~ FAE B DNAREE
o RN T A Z - Hl5E TILERN - HFA
ATHMHEER - 200849 A » FEE PRI OHMEL T
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20.

Does the HKIAC administer arbitration
proceedings?

The HKIAC administers arbitration proceedings when
requested to do so by the parties. In this role, it acts as a
conduit for communications between the parties and the
arbitrators and provides other administrative support as
appropriate. Arbitrations may be held at the HKIAC even
if administered by another arbitration institute, or if they
are not institutionally administered.

EEERMEPOREEE MR ?

I AN ZOR o A8 [ bR Rk b0 ] DU B R R
o B BRI F i E R R OB
B2 58N T] A9 9030 - B 48 At 0 2 0 A S
17 o BIMER phy FOA AR OLAD o R AR R - 2 AR L
M BRI AP - T AR [ B fh R Do AT

Must arbitrations conducted in Hong Kong be
administered by the HKIAC?

No. The parties may choose to have their arbitration
administered by any other arbitration institute, or they
may choose not to have their dispute administered by an
institute.

ATRMNH  BEARLABEEEERMAPD
B 7
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22,

23.

22

Must arbitrations conducted in Hong Kong be
held at the HKIAC?

No. Hearings may be held at any place convenient to the
parties and the arbitrators.

EERME > RTROAATEEFRFRFO
1T ?
AR o RIER 2450 AT 57 (6 £ T L o

Must arbitrations in Hong Kong be conducted
under the HKIAC’s arbitration rules?

No. The parties are free to select any set of arbitration
rules.

EE#EMH  ETRLEERERARFL
IR AT ?
R o 2450 T DA ph A N -

Must the parties retain Hong Kong legal
counsel in a Hong Kong arbitration?

No. The parties are free to appoint locally-qualified or
foreign legal advisors or non-legal representatives to
represent them in an arbitration.

AEEBMY  BEIRLMNBETHEEM?
AN o 2T DU A s A S A - B2
AR -



24. Where can | find more information on
arbitration in Hong Kong?

The HKIAC website, www.hkiac.org, contains information
relating to the HKIAC’s role and administrative services,
the arbitration rules adopted or recommended by the
HKIAC, its model arbitration agreements and the HKIAC’s
panel of arbitrators.

EMILER I EXEENRNESFER ?
7 5 B P i 0 M 3 www.hkiac.org 8 A K EE S
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Procedural Laws and Rules

ERF AR

25. What rules govern arbitration proceedings in

24

Hong Kong?

Arbitrations conducted in Hong Kong are governed by
the Arbitration Ordinance, which provides the basic legal
framework. The detailed arbitration procedure is governed
by the arbitration rules chosen by the parties (usually
in their arbitration agreement). Where the Arbitration
Ordinance and the chosen arbitration rules are silent, the
arbitrator has a discretion to adopt appropriate procedures
to ensure fair and efficient conduct of the arbitration.

"AEEMY  ERAMTLERE?

COPRR A B ) 2 T 72 s AT 09 Fh R A T 26 ) 3
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26.

27.

What arbitration rules will be applied if none
have been agreed to by the parties?

For international arbitrations conducted at the HKIAC, the
HKIAC Administered Arbitration Rules or the UNCITRAL
Arbitration Rules will typically be applied. For domestic
arbitrations conducted at the HKIAC, the HKIAC Domestic
Arbitration Rules will normally be used. If no rules have
been agreed upon, the Arbitration Ordinance provides a
procedural framework for the parties and the arbitrator to
devise appropriate procedures for their dispute.

MBEIENKEATE B AN ?
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Is there a difference in how international and
domestic arbitrations are treated?

Hong Kong amended its Arbitration Ordinance in 2010.
The new Arbitration Ordinance unifies a system that
formally provided different procedures depending on
whether the arbitration was considered “international”
or “domestic.” With the new Arbitration Ordinance, there
is no longer such a distinction and the UNCITRAL Model
Law in effect applies to all arbitrations in Hong Kong.
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29,

26

=& XA FERR R TR A ?

i (R ) X5 E R R A A s K - FHH e
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9 (P 201 AT FEX A Bl BT A s 5 —
i@ A ORiEEk) -

What are the key features in the new
Arbitration Ordinance?

The structure of the Arbitration Ordinance mirrors that of
the UNCITRAL Model Law, making the Ordinance more
user-friendly. The legislation also incorporates detailed
provisions draw from the 2006 additions to the UNCITRAL
Model Law regarding interim measures and preliminary
orders. The new Arbitration Ordinance also provides for
opt-in provisions on appeals of points of law, consolidation
of arbitrations and challenging of an arbitral award.

RO (R G)) B L TR = ?

Hra (1) R T Rtk ) R4 - 3807 6 A
# o 2200640 (Ritiik) (T JJ[IJ&T%?%II*
IR Fi5 A0 8% BOTEANALE - AR (kA% 1) 12
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What is the UNCITRAL Model Law?

The Model Law was promulgated by the United Nations
Commission on International Trade Law (UNCITRAL)
in 1983, to provide states with a template for an effective
and comprehensive arbitration regime with limited scope
for local courts to intervene in the arbitral process. It has
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been adopted (or adapted) in numerous jurisdictions around
the world. In 1990, Hong Kong adopted the Model Law
to apply to international arbitrations. In 2010, Hong Kong
unified its dual-track regime for domestic and international
arbitrations. In effect, the UNCITRAL Model Law now
largely applies to all arbitrations in Hong Kong. The
Model Law is reproduced at Schedule 1 of the Arbitration
Ordinance.

f+ 4= UNCITRAL (7RSEX) ?

UNCITRAL {Rigik) BB AEERAGEZE RS
(UNCITRAL) HIER) » §HENESY AL
Ho vk e A PR T 900 b R B - % B4R i — A
WHl - REERCEH AR AT R1EE) - 5
RAEMEFR A B EE R - 19904F » FHWRA T (R
W) o LUE A TEPRE - 20104 » T — T
FHTH ER A A R M PE RS - UNCITRAL
(REE) MEE AT AEBIHER (PR 1
Bt 1RE (R1EIE) »

What are the UNCITRAL Arbitration Rules?

The UNCITRAL Arbitration Rules were adopted by
UNCITRAL in 1976, to provide a set of procedural rules
appropriate for use in international commercial arbitrations
generally. These Rules were subsequently amended
in 2010.

4.2 UNCITRAL {h#m) 2
UNCITRALM#EH MM Z UNCITRALF 1976 4E4E
() BERM — G4 E PR P8R0 E A R 7
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31.

32,

28

The Arbitration Agreement

LA

Is it necessary to have an arbitration
agreement?

Yes. As arbitration is a consensual process, an arbitrator
has no power to determine a dispute unless the parties
have agreed to this and the requirements of the arbitration
agreement have been complied with. The parties may agree
to arbitrate before a dispute arises (most commonly by
an arbitration clause in a contract), or after a dispute has
arisen.

=BT ?

T o RRCE LLZYE N AT P o T A RS
N A E B R AT > 5 W 5 TE A
B o HH AR DU PSR AT (B WA FE A R
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What effect does an arbitration agreement
have?

An arbitration agreement provides the basis for an
arbitrator’s jurisdiction. An arbitrator will not entertain
a request for arbitration in the absence of an arbitration
agreement. The parties may also modify or supplement
the applicable arbitration rules by express provision in the
arbitration agreement.
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34.

HEMLEHTAEL ?

PR DGR R 5 9 R AL 2L, - B R RcEl
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Can an arbitration agreement cover claims in
tort, as well as contract?

Yes. An arbitration agreement is usually drafted to include
claims arising “out of or in connection with” a particular
contract. This wording is broad enough to cover tort claims
(such as misrepresentation) that relate to the parties’
transaction, and generally enables related tort and contract
claims to be determined together by the arbitral tribunal.

R RE R B E & & R FER Y ?

AE o FhERPMSCE F i i i JE —FRE AR “FIRR SRS 2
ARE” P X —E EERTE - B MR STZ A
R R AN TR BRIE ) 6 b B A AL [ I A
B A ARAL L -

What happens if a party attempts to litigate

a dispute which is covered by an arbitration
agreement?

If a party commences court proceedings in a dispute which

is covered by an arbitration agreement, the court should
stay its proceedings and decline to hear the dispute.
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36.

30

MBEFMEY - E—FHEANEERER
SE#E?

TSRS N 3 — A E A R B+ B — 7 24 A Jh
B o B R ERARR  RE RS -

What are the requirements of a valid
arbitration agreement?

An arbitration agreement is an agreement by the parties to
submit to arbitration disputes which have arisen or which
may arise between them. It must be made in writing or
evidenced in writing. It is not strictly necessary that the
arbitration agreement be signed by the parties, although
this is of course the conventional manner for the parties
to formally indicate their consent.

BRAMAILEMEER ?

24 5\ T BOA AT 16] © 5 A 00T B8 2 A Y R AL A
R PR > HUR R o AP ER P U F5 1 9 5
A BWALYE o EBUCR B L FAEE  REY
FNEFUEEEXFRAR -

What matters should be dealt with in an
arbitration agreement?

The most important matters are the place of arbitration, the
applicable arbitration rules, the number of arbitrators and
how they are to be appointed, and the language in which
the proceedings will be conducted.

s Rz R E R L = 151 7
B B BLIK AR R ~ ol A b RN ~ ek B A
Infrdi e AN EGR -



37. Is it necessary to use a prescribed form of
arbitration agreement?

No. Like other arbitration institutes, the HKIAC has
a number of recommended clauses for use in various
situations. These recommended clauses can be relied on
to confer effective jurisdiction on the arbitral tribunal.
The recommended forms should not be departed from
substantially without obtaining specialist advice.

=& WRERTEMERNYL ?
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38. Should an arbitration agreement provide for
one or three arbitrators?

There are several factors to be considered. A three-
arbitrator tribunal will result in higher arbitration costs and
may make it difficult to schedule hearings at short notice.
A three-arbitrator panel is more appropriate for complex or
technical disputes, and in cases where the parties are from
jurisdictions with different legal systems or commercial
customs.

R RENRE—BR=BIPHGE ?
AINHREZE - =2 0 AR
AR TTRE H ) o X 2 2% SRR
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39.

40.

32

What language should be chosen to conduct
the arbitration proceedings?

In principle, the parties are free to agree to conduct the
arbitration in any language they choose. In practice, the
parties should consider the languages spoken by the parties,
the languages that the agreements and the evidence will
likely be in, and the extent to which the choice of language
may affect the choice of arbitrators.

A fE BAES ?

SNk UNCIN= i th it 20 S = LA
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What happens if the parties agree to conduct
the arbitration in two languages?

Often, the parties to a contract agree to conduct their
arbitration in two languages. This requires every document
to be presented in both languages and oral submissions and
evidence to be interpreted at the hearing. The requirement
to produce (and agree upon) such translations can add
significantly to the cost of the proceedings.

MRESEANREMHRERARMES - EAN?
2N I [ B PRRE S R AR A BT
{RATH SO LA PRI SCA » TR REIR 1 3k B AIE 5
WZHE o B - AN 7 A E B R R &
{3 R IR % -



41. What happens if a contract containing an
arbitration clause is found to be invalid?

If a contract containing an arbitration clause is found to
be invalid, this does not invalidate arbitration proceedings
commenced under the arbitration clause. An arbitration
clause is considered to be a separate agreement from the
larger contract in which it is contained.

EEMBMUNERTNELTR - 2EH ?
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PSCTT AR B AP ER TSR o P B I S 5 fb
RO -

—
20
m
x>
20
@
=
2
>
p |
o
=
>
(@)
20
m
m
=
m
=
=

42. What is the significance of the place of

the arbitration?

The place (or the “seat”) of the arbitration has two
important legal consequences. First, it determines which
jurisdiction’s arbitration laws apply to the proceedings
and which courts may exercise supportive and supervisory
powers over the arbitration. Second, it determines the place
of the arbitration award for international enforcement
purposes.

HERBFTAEEEN ?

PR = A A B BE R o 5 — o BUE I A
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43. Can hearings be held outside the place of

34

the arbitration?

In international arbitrations conducted in Hong Kong,
the tribunal may conduct hearings outside Hong Kong
without affecting Hong Kong’s status as the place of the
arbitration.

FrREHR IR RE B FE IR AN A3 7 T 7
TEF W AT HO [ bR fh > ] IFEAR ¥ 2 SMITRE - T i
B R A -



The Governing Law of The Dispute

44,

45,

F R EREE

If a contract provides for arbitration in Hong
Kong, must it also be governed by Hong Kong
law?

No. The governing law of the contract need not follow the
place of the arbitration.

MREERAEEFTLEMS  REERBLLHMA
BREER?
AR o B I MR ALK B E -

Does the tribunal apply Hong Kong law or the
governing law of the contract?

The tribunal will apply the governing law of the contract
to determine the substantive issues in a contract claim.
(Procedural issues are, however, governed by the
Arbitration Ordinance and the applicable arbitration rules.)
If the contract is governed by a foreign law and the tribunal
has no expertise in that legal system, the parties will be
required to call expert evidence to establish the applicable
principles of the foreign law.
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46.

47.

36

What if the contract does not state its
governing law?

If the contract is silent as to its governing law, the tribunal
will be required to determine what its governing law is
(typically as a preliminary issue). This will be the law of
the jurisdiction with which the contract has the closest
connection. If the contract provides for arbitration in Hong
Kong, this may be a factor in favour of the tribunal applying
Hong Kong law as the governing law of the contract.

MEERREMEERE  EAN?

IR 1R B A M e B o Rk B DR E i AT A
GEHRZENNE R AR - BH 2256 A RE
PR E R AL - BFEMEATE R > 22
KR BE AN — K -

How is the governing law determined for

tort claims?

The tribunal will determine the governing law of a tort
claim by applying Hong Kong choice of law rules. This
may lead to tort claims being determined under a different
law to the governing law of the contract.

ENFWRERENTHE ?
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49,

Commencing an Arbitration

FHia{ha

How is an arbitration commenced?

Broadly, an arbitration is commenced when the claimant
serves the respondent with a notice requesting (or
requiring) that the dispute be referred to arbitration. The
formal requirements of such a notice will depend on
whether the arbitration is international or domestic, as
well as the requirements under the applicable procedural
rules.

RN I 48 7

— M o AR (R H IR A MR
ERGE BN o RS T o Ml A
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JFRRTRE P LU 9 L5 -

What is the time limit for commencing
arbitration?

The limitation period for a dispute to be submitted to
arbitration is the same as for court proceedings, and is
determined by the Limitation Ordinance. The limitation
period may be varied by agreement between the parties.

hEF R ERRRE ?
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Appointing a Tribunal
2H Py i BE

50. How is the number of arbitrators determined?

51.

38

An arbitral tribunal will consist of either one or three
arbitrators. The number of arbitrators is usually agreed
in the arbitration clause, or may be agreed by the parties
after a dispute has arisen.

3 RABIMTRE ?
EURE ) — B = AP ER LA - b B RGE W i
LHENERFFPAE - SEFWRERTAE

What if the parties do not agree on
the number of arbitrators?

The HKIAC will determine whether the arbitration should
be heard by one or three arbitrators.

MRAEANRBAEMRAANE - EAD?
Fe i A B PR R DI E R — B R = AR
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53.

How are the arbitrators appointed?

A single arbitrator is usually appointed by agreement,
or by an independent third party. Where three arbitrators
are used, it is customary for each party to appoint one
arbitrator and for the chairman to be appointed either by
agreement between the party-appointed arbitrators or by
an independent third party. For arbitrations in Hong Kong,
where the parties are unable to agree on the appointment
of an arbitrator, either party may request the HKIAC to
make the appointment.

fd AN S E ?

TRAT AR OB W 2 AR R E - B ML A5 =
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Who can be appointed as arbitrator?

The parties may, in their arbitration agreement, provide
certain criteria for arbitrators to be appointed (as to
nationality, professional background etc). When the
HKIAC is requested to make an appointment, it will
appoint an arbitrator from its panel of arbitrators.

HERE IR E AP 5 7
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54.

55.

40

Are the arbitrators required to be
independent of the parties?

Arbitrators are required to be independent, regardless of
whether they are party-appointed or jointly appointed
by both parties. An arbitrator or potential arbitrator
must disclose any circumstances that may give rise to a
reasonable doubt as to his or her neutrality or independence.
An arbitrator should not communicate privately with any
party regarding the substance of the dispute.

R IR FHE AN ?
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Can either party challenge the appointment of
an arbitrator?

An arbitrator may be challenged if justifiable doubts exist
as to the arbitrator’s neutrality or independence, or if the
arbitrator does not possess the requisite qualifications. If a
challenge to an arbitrator is not upheld by the tribunal and
the arbitrator does not step aside voluntarily, an application
for his removal may be made in court.

= EEM—7HE N E K, 5 o] ?
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56. What is the time limit for challenging
an arbitrator?

A party who intends to challenge an arbitrator must provide
the tribunal with a written statement of the grounds of
its challenge within 15 days after becoming aware of the
constitution of the tribunal or becoming aware that grounds
for challenge exist.
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58.

42

Arbitration Procedure

LTS

What are the general duties of an arbitrator?

An arbitrator is required (i) to facilitate the fair and speedy
resolution of disputes without unnecessary expense, (ii)
to act fairly and impartially between the parties, (iii) to
give the parties a reasonable opportunity to present their
cases and (iv) to adopt procedures appropriate to the
circumstances of the particular case to avoid unnecessary
delay and expense.

R R—REMTALS?
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What happens after the tribunal has been
appointed?

The tribunal’s first step in the arbitration will usually
be to convene a preliminary meeting of the parties, to
make directions and establish a timetable for the conduct
of the arbitration and to consider any other preliminary
matters.
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R EAR ERWMLER ?
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What happens if the respondent challenges
the tribunal’s jurisdiction?

A respondent may raise a challenge to the tribunal’s
jurisdiction on the grounds that the arbitration agreement is
invalid or does not cover the claim made in the arbitration.
The challenge must be raised no later than the respondent
files its statement of defence. The tribunal will then
determine whether or not it has jurisdiction, usually as a
preliminary issue in the arbitration.

MRWRFAMB AR EIREEN
BAm?

2 TR AT AE 28R R ACUBE - R SRR TR
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Can the tribunal’s ruling on jurisdiction be
appealed?

If the tribunal determines that it has jurisdiction to hear
a claim, any party may within 30 days of the ruling,
appeal the decision to the Court of First Instance. No
further appeal lies from the decision of the Court of First
Instance. The arbitration may continue while the appeal
is in progress.
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62.
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i RAEREBUR ERE LIRS ?
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What ancillary powers does an arbitrator
have?

An arbitrator has wide-ranging powers to regulate the
arbitration procedure before the full hearing. These include
powers to order the claimant to pay security for costs, to
order the respondent to provide security for money in
dispute, to order discovery of documents, to grant interim
injunctions and to direct the manner in which evidence is
to be given.

T REML RS ?

HEJTRERD > fREAREDNEEMRRS > Ul
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In what circumstances can the tribunal order
the claimant to give security for costs?

The purpose of requiring a claimant to provide security for
costs is to ensure that a defendant is not left out of pocket
if the claimant is unsuccessful and is ordered to pay the
respondent’s costs. Security for costs may be appropriate
if the respondent can show that the claimant’s financial
position is so weak that it may not be able to meet a costs
order against it. Unlike in litigation, security for costs may
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not be ordered simply on the ground that the claimant is
resident outside Hong Kong. Security for costs is awarded
less commonly in arbitration than in litigation.

AARRT M ER L ZEREHE AR
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What powers can a court exercise in support
of an arbitration?

The courts have overlapping powers to make certain pre-
hearing orders that may be made by an arbitrator. These
include ordering that an amount in dispute be secured and
granting interim injunctions. A court may, however, decline
to make such an order if the application would be more
appropriately dealt with by the arbitral tribunal. A court
may also make an order requiring a person to give evidence
before an arbitral tribunal or to produce documents.
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XFHE  ERETARA?
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How do the parties formally set out
their cases?

At the beginning of the arbitration process, the parties will
set out their cases in writing, so that the issues in dispute
can be identified. These written submissions are often
referred to interchangeably as “pleadings” or “statements
of case”. Whatever term is used, these submissions are
usually less rigidly formal than court pleadings. Further
requirements and deadlines for the exchange of documents
are usually provided in the arbitration rules.

HENMTEXREHE ?
R ITIRN  SHFAS A DA AR R
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KA a "RERR - RN 4 @HHBARE
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FIIRR -~ FhR AL E A HLE

What pleadings are exchanged?

The claimant sets out its case in a statement of claim. The
respondent then files a statement of defence to respond to
the statement of claim and, if appropriate, a counterclaim if



66.

it seeks relief against the claimant. The claimant may then
file a reply (to respond to matters raised in the defence)
and a defence to the counterclaim. A party may also seek
to clarify the matters in dispute by requesting the other
party to clarify or provide particulars of matters set out in
its pleadings.

AWML R P ERH ?
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What happens if a respondent fails to serve

a defence?

If the respondent fails to participate in the arbitration
proceedings, the arbitrator is still required to hold a hearing
(either orally or on the papers) to ensure that the claimant
has proved its case. Unlike court proceedings, an arbitrator
does not have power to enter a default judgment against a
party who fails to plead its case.

WERIBEBANMEHER  2E&?
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68.

48

Are the parties entitled to inspect each
others’ documents?

The process by which the parties to a dispute are required
to disclose and allow inspection of their documents relevant
to the matters in dispute is known as discovery. Discovery
is a standard step in arbitration procedure in Hong Kong.

SEARERANEROERILHIXH ?
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What discovery is ordered?

Unlike court proceedings, there is no automatic right
to wide-ranging discovery. The arbitrator will usually
order discovery, although it is not mandatory. The scope
of discovery will either be agreed between the parties or
determined by the arbitrator. If so ordered, the parties will
be required to disclose all relevant documents regardless
of whether they assist or harm their own case.

WHRESESIENEEML M ?
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71.

Do the rules of privilege apply in arbitration?
Yes. The most important types of privilege are legal advice
privilege, litigation privilege and “without prejudice”
privilege. If a document is privileged, a party is not
required to disclose it, even if it is relevant to the matters
in dispute.

CREHFAUR I 7 A oS Y 2

A o di E ) LR O R AUR i R LA R
FERUR “TE AU AL o ISR — 0y SO/ 52 AR B R AL Ok
o RESFUAR  YFENERIELESE -

What is legal advice privilege?

Legal professional privilege protects from disclosure
communications between clients and their lawyers made
for the purpose of giving or receiving legal advice. It may
only be waived by the client.

FLRERBNEN?

T TR AR AP B 2 2 7 R R T ] 8 B 3t AR Wi
BRI R B IR o X B AT AR - XA
BT & P S

What is litigation privilege?

Litigation privilege protects from disclosure documents
prepared in preparation for, or in anticipation of, litigation
proceedings. It applies equally to documents prepared in
preparation for arbitration proceedings. Litigation privilege
is broader than legal advice privilege insofar as it is not
restricted to communications between a party and its
lawyers. Litigation privilege may only be waived by the
party for whom the document was produced.
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What is “without prejudice” privilege?
“Without prejudice” privilege protects from disclosure
communications made between the parties to a dispute
(or their lawyers) in attempting to reach a settlement of
the dispute. It applies whether or not the documents or
discussions are formally stated to be without prejudice.
“Without prejudice” privilege may only be waived on the
agreement of both parties.

AR “THRRF" FHL ?

TN FEEUR I AR 3N (A (8] D
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Do the rules of evidence apply in arbitration
proceedings?

An arbitral tribunal is not bound by the strict rules of
evidence that apply in court proceedings (except for the
rules relating to privilege). The tribunal can decide what
evidence to admit and then how that evidence should be
weighed in reaching its findings of fact.
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Can the tribunal investigate the facts on its
own initiative?

A tribunal has power to act inquisitorially (on its own
initiative) in ascertaining the facts. If it exercises this
power, however, it is essential that the evidence it obtains
should be disclosed to the parties to allow them an
opportunity to make submissions on the evidence. If a
tribunal fails to do, its award may be at risk of being set
aside for failing to give the parties sufficient opportunity
to present their cases.

R ERDENFEEE ?

TERE H LR - PEREA R T SRE - ARk
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Are witnesses cross-examined?

Written witness statements are exchanged in advance of the
hearing. These usually stand as the witness’s evidence in
chief. At the hearing, witnesses are usually cross-examined
by the other party’s advocate, who will attempt to highlight
any inconsistencies or other shortcoming in the witness’s
evidence. The advocate for the party calling the witness
may be permitted to re-examine the witness briefly to
clarify any matters raised in cross-examination.
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Are expert witnesses used in arbitration?

Expert witnesses may be used in arbitration in much the
same way as in litigation. It is possible (though still rare)
for an arbitrator to appoint an independent expert in place
of the parties’ respective expert witnesses.

R E AL FRIEAN ?
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Is an oral hearing always held?

No. The parties may agree, or the arbitrator may decide,
to determine the arbitration on the documents and written
submissions provided by the parties, without convening an
oral hearing. In an international arbitration, the tribunal
must hold an oral hearing if requested by either party.

BRI ?
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79.

In what order do the parties present

their cases?

There is no fixed sequence for the conduct of the hearing.
The tribunal is only bound by the over-riding requirement
to allow each party to present its case. However, it is
conventional for the claimant to open its case and call its
witnesses followed by the respondent. Closing submissions
are often presented in writing.

SEANRTARFHREESR ?

I ITRE - BA B E B REFP o o Y BEROR R E 2
IEA T AR PRR S - (B2 - FREEEZHIFA
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What case management techniques may

the tribunal employ?

The tribunal may expedite the hearing by holding separate
hearings for discrete issues, including preliminary issues
such as jurisdiction or splitting the hearing into liability
and quantum phases. It may order that submissions or
witness evidence be given in writing, rather than orally,
or it may impose strict time limits upon the parties’ oral
submissions. Finally, the tribunal may impose a cap on
the parties’ recoverable costs in the arbitration, thereby
providing a deterrent against the parties incurring excessive
Costs.
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What is the purpose of splitting a hearing
between liability and quantum phases?

The liability phase of an arbitration determines whether the
respondent is liable to the claimant (typically, whether the
respondent has breached the contract). The quantum phase
is the assessment of the quantum of damages to be awarded
against the respondent. In complex commercial disputes,
the assessment of damages often requires the parties to
lead detailed expert accounting evidence. By determining
the question of liability before proceeding to consider the
question of damages, the tribunal seeks to avoid the cost to
the parties of obtaining such expert evidence in the event
that the respondent is found not to be liable.

AT AR RS A EERETREEH ?
TR A B B bl SE BRI AR T K HH BT
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82.

Can an arbitrator in a dispute also act as
mediator?

An arbitration agreement may provide for a mediator to be
appointed to attempt to reach a settlement, failing which
he may act as arbitrator. Alternatively, the parties may
agree in writing after an arbitration has been commenced
that the arbitrator may act as mediator. In each case, the
mediator may later act as arbitrator, though he is required
to disclose any confidential information that he may have
obtained from either party.

B R ER—RPEERARR ?
RE AT ALY E - St i — &4 TR 51 AR 3
SRR AN BT 1% A B T R PRk B o LA o A f
BRITUR G » 2 0L 5518 7 7 R 07 B 10 R B
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S35 B8 AT RE AT — T BB ME AL 5 5.

Can arbitrations be consolidated?

Parties may expressly opt to have the choice of applying
for court order of consolidating arbitrations if there appears
to be a common question of law or fact arising in both or
all arbitrations, rights to relief claimed in those arbitral
proceedings are in respect of or arise out of the same
transaction or series of transactions, or any other reason
that consolidation proceedings might be desirable.

RS FIG 2
LHAA R EAE - MRS A P 2
B A ] 35 S ] A K L R R B R
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The Award
FHR

What remedies may an arbitral tribunal grant?

A tribunal has power to grant any remedy that may be
granted by the Hong Kong courts, except to make any
order that is binding on non-parties to the arbitration.

R ERE R T AR ?
U O AT & RGBSR - Brib 25
TR A LR DR s 1 B A BCHI 4 AT T £

What is the time limit for making an award?
There is no specified time limit. An arbitrator who fails
to issue his award in a timely manner may be removed by
the court.

fEH BRI RET A ?
BA R E A IR 7R AE B IR 1 AR ok 19 b 51 T



85. Does the tribunal have the power to award
interest?

The tribunal has power to award simple or compound
interest on the principal sum at such rate as it considers
appropriate up to the date of the award. Once made, simple
interest accrues on the award at the same rates as are
payable on Hong Kong court judgments.

fhEEENRRFIEN ?

A R E AR I IE A H A 0 208 1 33
Y EC R TRE L IR S SRR ES"
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86. What powers does the tribunal have with
respect to costs?
The tribunal has power to direct which party is liable to
pay the costs of the arbitration and on what basis. The
usual order is that the losing party is required to pay the
winning party’s costs.
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R A LD SE SR TR R MRy B4 - D
SR - WeRr R SRR R A

=
T
m
>
=
P
=
(&)

57




o
=
<<
=
<<
L
T
=

B R

87.

88.

58

What is included in the costs of
the arbitration?

The costs of the arbitration include the costs incurred
by the parties in the course of the arbitration (such as
professional fees), the arbitrators’ fees, fees paid to the
arbitration institution and other costs of the hearing.

s HE AL 7

PR A5 2 3 AR R 7 A 1Y 91 1) (S ot 4 e
U B M A R ) - fhk SR - SO b
RN A 9 PR A 8 b i 2 Y LA SR -

How is the amount of costs payable
determined?

Once an award to costs has been made, the parties may
agree the sum to be paid to the party in whose favour the
award was made. If no agreement is reached, the party
whose costs are to be paid may submit its bill of costs to
court for “taxation”. In the taxation process, the party’s
costs are assessed by a court official, and any costs
that were not properly or reasonably incurred will be
disallowed.

R 22 A= anfa vt Y ?

A K IR ER AR 5 2 3 AT E 1 RE R 7 S
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Enforcing and Challenging Awards
PATROR XS R 1R H Rl

89. How is an arbitration award enforced?
An arbitral award made in Hong Kong may be enforced
in the same manner as a court judgment, once the court
has given leave to enforce the award. The application for
leave to enforce is made on paper without notice to the
party against whom the enforcement is sought.

SATHATER ?
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90. What if the claim settles before an award
is made?
Where the parties to an arbitration enter into a settlement
agreement, the agreement may be enforced with permission
of the court, in the same manner as an award.

HRIEHBTZHE ARG - EAD?
LN AR > LeEBE VAT A0 T BT 2 B AT
ARILA 7 A AT -

59



w
a
£
=
=4
(&)
=
(G}
=
ol
—
—
=
T
(=}
o
=
<
(S}
=
[}
o
(=}
Lo
=
(WW]

BATHRTIR R R

91.

92.

60

How may arbitration awards made in
Hong Kong be challenged?

An award may be set aside on grounds relating to lack
of jurisdiction, improper constitution of the tribunal or
arbitral procedure not in accordance with the agreement
of the parties. Any application to set aside an award may
not be made after three months upon receipt of the award.
Parties may also expressly opt to challenge awards on the
grounds of irregularity and questions of law.

Snfar st AR PE SR R H R ?
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What is the New York Convention?

The United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, signed in New
York in 1958, provides the foundation for cross-border
enforcement of arbitral awards. There are over 140 parties
to the Convention, each of whom undertakes to recognise
and enforce in their local courts arbitral awards made in
other member states.

LR (AL e ?
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94.

95.

Does the New York Convention apply to

Hong Kong?

Yes. The New York Convention was first applied to Hong
Kong in 1977 by the government of the United Kingdom.
Upon Hong Kong’s return to Chinese sovereignty, the
central government affirmed that the Convention would
continue to apply to Hong Kong.

(BARNY ERTFEEN?

B e (LA 2y B 19774 B 9 [ BUR & f T
it o FWEIHE > PEBIFCHIL (AR L) 4k
EHTEE -

How are New York Convention awards
enforced in Hong Kong?

Awards made in Convention states are enforced in the
same manner as awards made in Hong Kong. They may
be executed in the same manner as court judgments upon
leave of the court.

REBRIAEFERNIT ?
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In what circumstances can leave to enforce
a New York Convention award be refused?

Enforcement of a Convention award may be refused only
on narrow grounds relating to lack of jurisdiction, improper
constitution of the tribunal, serious procedural irregularity
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or if enforcement of the award would be contrary to public
policy. Enforcement may not be refused merely because
of an error of fact or law.

A ABRTSEERITALIHR ?
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Are arbitral awards made in Mainland China
enforceable under the New York Convention?

China is a party to the New York Convention. However,
the Convention only applies to the enforcement of awards
made in a different state. Following Hong Kong’s return
to Chinese sovereignty, this requirement was no longer
satisfied.

Pt EEH AR AEE iR (AL 2 20) AT ?
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How are mainland awards enforced in

Hong Kong?

In 1999, the central and Hong Kong governments enacted
laws to permit reciprocal enforcement of arbitral awards,
on conditions similar to those provided in the New York
Convention. Only arbitral awards made by recognised
mainland arbitral institutions may be enforced in Hong
Kong under these provisions, however.
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How are awards made in non-New York
Convention jurisdictions enforced in

Hong Kong?

Non-Convention awards may be enforced in Hong Kong
with leave of the court under the Arbitration Ordinance.

EE(AHRH) RRAEFEHHBRNTEEE
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Have arbitration awards made in Hong Kong
been enforced in Mainland China?

In Mainland China, Hong Kong awards are enforceable in
accordance with the arrangement on reciprocal enforcement
of arbitration awards. Due to the lack of a centralized
registrar for statistics dealing with the enforcement of
arbitral awards, no definite conclusions can be reached as to
the extent to which enforcement actions have been brought
to the Mainland Courts and how successful such actions
have been. However, in a 2009 case (Noble Resources
Limited v. Zhoushan Zhonghai Food and Oil Industrial
Limited), in seeking approval from the Supreme People’s
Court of its denial of enforcement of a HKIAC award on
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the basis of public policy, the Zhejiang Higher People’s
Court highlighted that “there has not been any precedent of
denying enforcement of HKIAC awards in the Mainland.”
In this very case, the Supreme People’s Court enforced the
award finding in favour of the foreign party.
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How are awards made in Hong Kong enforced
in other states?

Awards made in Hong Kong are enforceable in principle
in the courts of all states that are party to the New York
Convention. In other states, Hong Kong awards may be
enforceable, depending upon local law.

AEBEHNIRNTEEBERRIT ?
TR RS - F _EREAEAT T (AL A L) B
B (A BE AT « FEEAE K - LYk B - A fE
AR -



@0ccccc000cccc0c0ccccccccccccoe

© Michael J Moser and Teresa YW Cheng
Revised and updated from Hong Kong Arbitration:
A User’s Guide (CCH/Kluwer 2008)




