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Background
Hi X[ A]

What is arbitration?

Arbitration is a consensual dispute resolution process
where the parties agree to submit their disputes to be
resolved by an arbitral tribunal, which award will be final
and binding.

Sy Foelrt?
SHME, SHEIFA S
binding) ¢! MBS S5t04
AR 25 2= RFO[ T

I F45H(final and
2 &8st =2 & ste

How is arbitration different from mediation?

A mediator’s role is to attempt to bring the parties to a
mutually accepted settlement. A party is not required to
accept terms of settlement proposed in a mediation. A
mediation settlement takes effect as an agreement, rather
than as an immediately enforceable award.

Z=Met “=3 (mediation)” 2 {4 A CI27}?

ZHR B YARE0 45 28 4 9

& A=
0| Z0f L= Z0o|Ct. o] I HAXt= 2F S St &2
(terms of settlement) 2 BtEA| £+&5l{0F &
ZHS E3 slo|= ZA| Ald Jhsst BN O

A GARIZE B2 MO 2B Z=T
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How is arbitration different from expert
determination?

Expert determination is commonly used to resolve disputes
on a narrow technical issue (such as the value of a company
or an asset). As in arbitration, the expert’s finding is usually
binding on the parties. An arbitrator’s brief is broader: it
is to resolve commercial disputes in accordance with law
and commercial practice.

El= “x27} BE(expert determination)” 1} 0{E A
CIE7}?

MEJL HH2 28 25 AFRH(7HE | S| AFLE RpAH
9| Jtx| S)oil thst EHE 3 7| @l o|8=Ct. of m
HMEIL HH2 St PJ7M|§ AR ZH &S 2
=Ch. ghHo| FR0l9 a2 2rt O Y2 IECE, Y
b A7 o] met AA A 2YES sty /st
Zi0|C}.

How is arbitration different from litigation?
Arbitration proceedings are conducted in private, rather
than in court, and are heard by an arbitrator rather than a
judge. Arbitration procedure is generally less formal, and
there are no restrictions on who may represent parties in
an arbitration.

Sret 252 oA CIEIL?

SHEAE H20| FMsts M M= 2510 &
2, BB Z HECE A2 E5F ko] ot Sqelof o
o =AM EICH EXEAS UM OZ ALHL} E HAIXMO

— -+ =2 o1 1—
2 A=, FARE Tf2lelel XA 23t & Bto] it



What are the main advantages of arbitration?

Parties from different countries can choose to appoint a
panel of neutral arbitrators, who may be experts in the
relevant area, and to hold the arbitration in a neutral
venue. Arbitration is conducted in private and is generally
confidential. Arbitration procedure is flexible, which can
lead to disputes being resolved more quickly and cheaply
than in the courts. Arbitration awards can be enforced
internationally more easily than court judgments.

ENio| F2 HE 2o}
2 2719 YARISS B 2ofo| HeH

20 d A5t
JelT BEEe welo BEwCt o
#o| JH53tc.

fl
i
o

Why is arbitration commonly provided for in
contracts involving mainland Chinese parties?
Arbitration is particularly appropriate for international
disputes involving mainland Chinese parties, as the
mainland courts generally will not recognise or enforce
foreign or Hong Kong court judgments. It is commonly
used in domestic disputes in Mainland China, and is
therefore relatively familiar to Chinese parties.

o 2% ARt AU ST} RIE BBEIE=T}?

53 YU YWNOR 9T EE 53 WA BAS oI
SHR Qi7fLE 1 HWS SOISHN 0D E, FAS YAKIS
of FAHY FHHZ0I= FH} S5 Mt FH= 2
WNOZ £ Lo MO B Z0|E 2HIOE 0|52

) -1 —
2, 35 GAX0A = S5t 2Esi2d A0
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What are the potential disadvantages of
arbitration?

As arbitration is based on the consent of the parties,
arbitrators generally have no power to make orders affecting
non-parties to the arbitration agreement. In contrast to
courts, they generally do not have power to compel witnesses
to testify or produce documents, to require third parties to
participate in arbitration proceedings, or to make awards
requiring a third party to do (or to refrain from doing)
something.

017}
2022, Aurzo
Bro|o| SARRIT OFLl xfof Ch3to] 2
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What is “institutional” arbitration?

Institutional arbitration proceedings are administered by
an arbitration institute, such as the Hong Kong International
Arbitration Centre (“HKIAC”), the International Chamber
of Commerce (“ICC”), the China International Economic
and Trade Arbitration Commission (“CIETAC”) or the
London Court of International Arbitration (“LCIA”).
Typically, these are conducted under the arbitration rules
devised by each institution.

“7|(institutional)” gt 21712

I BEMEAE EEZIHSMMHE (HKIAC), =X 4839
2(ICC), 5=3aMEN TSRS (CIETAC), BHSE
MHA (LCIA) St Z2 7|20 Qaff AMECH Lutsoz
JIBEME Z 7|29 SMAR 0| wet MY EICH



10.

What is “ad hoc” arbitration?

Ad hoc arbitrations are arranged solely between the
arbitrators and the parties. They may adopt a ready-made
set of arbitration rules (such as the UNCITRAL Rules of
Arbitration) or, less frequently, may be conducted under
rules drawn up by the parties.

“e12|(ad hoc)” EMzt FAUIF?

AASTM = SHI[2H| W UGL0] S AL SFAKF ALO[Of] A
2 EAE =, o] E? SMAL FARE 71 UN=H Y
Helgelds SMAAL 22 71 d3SMAEE S5,
= GARS0] 242 BHE EA| M2t SHE DF 5|
tC}

r

H1
ol

What are the advantages of institutional
arbitration?
Institutional arbitration has the benefit of ensuring that
the proceedings are administered in an orderly and regular
manner. Arbitration institutes may also exercise a degree
of “quality control” over arbitrators and their awards.
Adopting an established set of arbitration rules has the
obvious benefit of avoiding arbitrators constantly having to
“reinvent the wheel” in applying appropriate procedures.
JI2=Ae] 0|HSE2 FALIIL?
71 HEM = BAUL HA5 AMEHEA MAE 4 UL
Eot SIS SIS SHEFO O
o= [ 4 UL o LIopIt 71 ¢e| B
CZM FHYUS2S SERe BAE b5t
3 e} o |.

g e+ A =L
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11. What are the advantages of ad hoc arbitration?

12,

16

Ad hoc arbitration may be cheaper insofar as no
administration fees are payable to an arbitration institute.
In principle, it may also provide the parties with flexibility
to devise rules and procedures appropriate to their disputes.
In practice, however, devising and agreeing to a set of ad
hoc procedures will require substantial specialist input and
detailed negotiation between the parties.

oIS aHel 0|HSE2 FALIIL?

AoSHE ST XGaHoF & F4ET}

M I| S ECE B[ E0| AEoitt. AEHH2R

ME GMAE0l G 28aiZ20 Hate 75 &

Otsh 4 QUCH. J2iLt 47 GARIZI] SHER
e HYM HE7He HHH =2 2 F

MEet 840l RFELCH

C|

o 52
Fl'I:
=)
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Is arbitration cheaper than litigation?

The cost of arbitrating can depend greatly on the fees
charged by the arbitration institute used (if any), how
many arbitrators are appointed, and the fees charged by
the arbitrators. Because of its flexibility and informality,
arbitration can be conducted more cheaply than court
proceedings. If the parties adopt a strongly adversarial
approach, however, arbitration proceedings can be as
expensive as litigation.

ST ASHC) K@ stIL?

JIHEMO AL SHHIES SHI|H X|Ed0t ot
S8, MEE M9 £+ U O|F0A XZEH= 2
of o ZY =t M 42 etz 840
I GMoR XML TE  AS0 Hls HE0| Mt}
Lt YARRISO0| AEs| HojAol MZEH (adversarial
approach) £ #lste 4%, SMAMEZ £ A0 AL} Z
O] 1H| 0] ARF & QUCt.

I £2 on 4>



13.

14.

Is arbitration quicker than litigation?

Again, because of its procedural flexibility, it is generally
possible to conduct arbitration proceedings more quickly than
litigation. Restrictions on the parties’ rights to appeal arbitration
awards can shorten a dispute by months or years. Unlike courts,
however, arbitrators generally do not have power to issue
default or summary judgment in simple cases where there is
no real issue to be determined, and are generally required to
hold a hearing of the claim.

SM7t ASECE AMEE1?

dets oz SIHEKPE HAE fHd MEoll, 2520 N
ot HHE 4 UACH S IO st AR 258
Helg Xil?.*%*gi*ﬂ, =HE IE EE £E JHE HEA
Z £ oot J2{LE SHIEMA = Yoz MY L
K| 2AIEY (default or summary judgment) & & #H 80|

Do arbitrators’ decisions create binding legal
precedent?
As arbitration proceedings are private and confidential,
the parties are generally prohibited from disclosing the
outcome of an arbitration, except in limited circumstances.
As aresult, arbitration may not be ideal where a party hopes
to set a precedent in one case that it can use against other
parties in future.
SMIIE0| BYSS T4 s MAS0| 2 £ Y=IH?
SMHEA= HSH2 NAEE HYo] FA=HEZ, of 2
ol A9 E Mestis FAAS2 SHEHIEUE SHY
T it ZAH 22 FARLZE of e AFRHO] TSI Z2hof
HM3AE 4UZ thE 4+ U= MY E YstLx st 87
o=, M7t HESH 28 4+ Ub

_,_

_|
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15. Are arbitral awards subject to appeal?

18

Arbitration awards are usually final and not subject to
review on the merits. In Hong Kong, parties may expressly
agree in the arbitration agreement that award may be
appealed in limited circumstances on the grounds that
an arbitrator has made an error of law or has committed
misconduct.

ZriErE | Chet 25 (appeal)0] 71581712

SHEZE tf 2 SH0|22, Zotof Tt R Alo] 5 5
K| OtLBtCh. EZOME GARZIS SHEQA HEY 2
FLE SIS AHAI JASUH FF S HMeHl F R0
oF SMEFYo Ciot] 258 & UCHD HAHCZ Folg

4 9lct.



16.

17.

Arbitration in Hong Kong
302 S

Why arbitrate in Hong Kong?

Hong Kong is conveniently located on the doorstep to
Mainland China and is easily accessible from all East Asia’s
major commercial centres. It has a strong, arbitration-
friendly legal system, and a large pool of arbitrators, lawyers
and other professionals. Arbitral awards made in Hong
Kong are readily enforceable in all East Asian jurisdictions,
including Mainland China.

Al 220IM SxH510{0F 3H=71?

32 37 =E0 2HsH fIAIstL A28 SO0tAore
2 Y7 SHXNSEFE Y @290l 4. £
32 Mo fEHoIH AHFYHO HEME SFet &
o, YEIH & 7Bt M2t E(pool) & ZF1 ALt 221
S30M SHEHI2 == £

HOlM A M=ol 7ttt

¥

H

What is the role of the Hong Kong
International Arbitration Centre?

The HKIAC is an independent body established to promote
the use of arbitration in Hong Kong. It provides facilities
and support services for arbitrations conducted in Hong
Kong. Under the Arbitration Ordinance, the HKIAC is
authorised to appoint arbitrators (and to determine the
number of arbitrators) where the parties to a dispute are
unable to agree.
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EZI2F|EMME{ (Hong Kong International
Arbitration Centre: HKIAC) 2] 21&t2 291017} ?
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18. Does the HKIAC have its own arbitration rules?
Parties to arbitrations heard at or administered by the HKIAC
are free to choose the procedural rules for their arbitrations.
The HKIAC has formulated several sets of rules for domestic
arbitrations, “short form” proceedings, small claims,
documents only proceedings and electronic transaction
disputes, which the parties are free to adopt. In September
2008, the HKIAC issued the HKIAC Administered Arbitration
Rules. These provide for a “light touch” administered
arbitration modeled on the Swiss Rules and may be used in
either domestic or international arbitrations.

HKIAC = 1172 EMEIS 7Ix|2 U=71?

HKIACOIA A2l 57t M= Z R0 FAXE AR
4 AAAE g M8 & JUCE HKIACE 5= W M,
SFAIM X} ( “short form” proceedings), 2%& T (small
claims), MH2Z0F M2lst= EXt(documents only
proceedings) ¥ MR 2 EHoiZAS Ao FHE
o A& E2 U0 2M, GAKE 0|8 AR20| X
o =g 4 QUCH. HKIAC 7+ 2008 98 XM st HKIAC &
% (HKIAC Administered Arbitration Rules)2 AYA
7= (Swiss Rules) 2 RH 2 610 HENXH M, 0|= =X
7| &0l SHof Zlo| Ho{stR| h2E SEH 22 Bt HKIAC
SHEE 5= oM =Bk ofL{et =M S EE
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19.

20.

Does the HKIAC administer arbitration
proceedings?
The HKIAC administers arbitration proceedings when
requested to do so by the parties. In this role, it acts as a
conduit for communications between the parties and the
arbitrators and provides other administrative support as
appropriate. Arbitrations may be held at the HKIAC even
if administered by another arbitration institute, or if they
are not institutionally administered.
HKIACE= EME CIE=71?
HKIACE ZAIRIY 2771 A= 29 SME HFEA EC
O| o HKIAC= SM et SARIZtS] DH7HA 2 A 2 °—“'.§
= ofH, HEst AFY XES oA = HE S
tetot= M E= 9 SM Eot HKIACOIM 28 £

_,_

£0 O o
_—r]—r}—_l ol

Must arbitrations conducted in Hong Kong be
administered by the HKIAC?

No. The parties may choose to have their arbitration
administered by any other arbitration institute, or they
may choose not to have their dispute administered by an
institute.

EZ0|AM2| EX= BH=A| HKIAC L CHREY
OfLICH ZARIE CH2 F747|2tg Me5i7

A8 Mg 4 9t

k2
Lol SMHE

21

=
=)
=]
=
=
=
=}
=
=
T
S
=
9}
=
o
=
o)




O]
=
S
=~
o
=
S
pi=
=
=
=]
=
<
o
=
o
o
<

=
Kl
ot
=
=
Mo
lojo

21,

22,

23.

22

Must arbitrations conducted in Hong Kong be
held at the HKIAC?
No. Hearings may be held at any place convenient to the
parties and the arbitrators.
B0AM2] Sz BHEA| HKIAC Of|lA] O|F0{%{0}

f:”"

OFLICE. &l2l= FALAIRE S QoA Ha2[3H o et FA0
ME OITOPé' = ULt

Must arbitrations in Hong Kong be conducted
under the HKIAC’s arbitration rules?

No. The parties are free to select any set of arbitration
rules.

EZ0M2 S0l ¥=A] HKIAC 2] SHH72[0]
HEE|=1?

OfLC. FAMRRE Ofl et SMAA0|2tE ARSEA U=
T A

w

Must the parties retain Hong Kong legal
counsel in a Hong Kong arbitration?

No. The parties are free to appoint locally-qualified or
foreign legal advisors or non-legal representatives to
represent them in an arbitration.

EZ0M2| SHHOIM SHARRLE HIEA 23 MS01S
Mel510{0F Sl=7t?

OfL|Ct. SAtRE Holf X[FHo|AM RHAO| U= HEQ, 2=
HEXNZI £= HETIIL Ot Oi2[leZ KMo SHE
Helste s XAREH M 4 QL.
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Where can | find more information on
arbitration in Hong Kong?

The HKIAC website, www.hkiac.org, contains information
relating to the HKIAC’s role and administrative services,
the arbitration rules adopted or recommended by the
HKIAC, its model arbitration agreements and the HKIAC’s
panel of arbitrators.

EZ0AM2 S0l chist 2= ofC|M F#2 £ UsSI1?
HKIAC 9| & AHO| E (www.hkiac.org) = HKIACS H& 1
HKIAC 7t B3tz @ZMH|A | HKIAC 7t =@l ot ALt
Motz EMFE, HKIACS EMgtelz2d 4 HKIAC S
Mol dof 2t YEE MIJst ULt
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24

Procedural Laws and Rules
XMt B XA

What rules govern arbitration proceedings in
Hong Kong?

Arbitrations conducted in Hong Kong are governed by
the Arbitration Ordinance, which provides the basic legal
framework. The detailed arbitration procedure is governed
by the arbitration rules chosen by the parties (usually
in their arbitration agreement). Where the Arbitration
Ordinance and the chosen arbitration rules are silent, the
arbitrator has a discretion to adopt appropriate procedures
to ensure fair and efficient conduct of the arbitration.

o{t 7F=l0| S20IM2| EX HAIE 7Edl=71?
EZ0AM O[RNN M= 72N & (basic legal
framework) & XM 3ot S (Arbitration Ordinance)°|
_Ff..%o tll-‘—[:l._ AFA-il St %IHI*)‘;I—& (EAF SIH oI-OlO-”A—I)
AMXPZF MEdSE SR A9 tegs Wert. XYY EU\W
7t MEist S A 2FE 50| ele BR0= S
ot HAE £t 3Fotl 28R SMAEA
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27.

What arbitration rules will be applied if none
have been agreed to by the parties?

For international arbitrations conducted at the HKIAC, the
HKIAC Administered Arbitration Rules or the UNCITRAL
Arbitration Rules will typically be applied. For domestic
arbitrations conducted at the HKIAC, the HKIAC Domestic
Arbitration Rules will normally be used. If no rules have
been agreed upon, the Arbitration Ordinance provides a
procedural framework for the parties and the arbitrator to
devise appropriate procedures for their dispute.

of st SAfEIS HEBEX| HS10iX|X| OfL|St H=L, o=
SMTE0| HSE[=71?

HKIACOIAM O|RO0{ X = SHMSH 42, Letdcz
HKIAC S 3! (HKIAC Administered Arbitration Rules)
EE UN IR SRS M2 (the UNCITRAL
Arbitration Rules) 0] M &% Ct. HKIACH A O|R0{X|E &
= L X (domestic arbitrations) 2] 22, HKIAC ZU S
Mrtzlo] sS4 O|8EH o #&S HESLX[0f thst FA
b etoprt elg 4%, S35 2 ARt S/elol

o )
of =dof Heret EAHE J5hU| flet 7l=ES MSET.

Is there a difference in how international and
domestic arbitrations are treated?

Hong Kong amended its Arbitration Ordinance in 2010.
The new Arbitration Ordinance unifies a system that
formally provided different procedures depending on
whether the arbitration was considered “international”
or “domestic.” With the new Arbitration Ordinance, there
is no longer such a distinction and the UNCITRAL Model
Law in effect applies to all arbitrations in Hong Kong.
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THIEMe EZ L M = CIEA CIR0{X[=7}1?

20109 AHYE M (F)SSEMH2 Dol ZM7t ‘=8 5

MOIX| = ‘%a— U (domestic)” Sl x|of et CHE A
Aol st = ot J|ES MM E SESUCE. S A (F)

EZ5ME 3P M= ZHSHE 83 W SM2 =20 &

O, UN IH&HeH?IR5Q ZHHO| A ZF Lio|

MO ZE EMo| HEEICH

What are the key features in the new
Arbitration Ordinance?

The structure of the Arbitration Ordinance mirrors that of
the UNCITRAL Model Law, making the Ordinance more
user-friendly. The legislation also incorporates detailed
provisions draw from the 2006 additions to the UNCITRAL
Model Law regarding interim measures and preliminary
orders. The new Arbitration Ordinance also provides for
opt-in provisions on appeals of points of law, consolidation
of arbitrations and challenging of an arbitral award.

M(%)EZSH (the new Arbitration Ordinance)
o EX2 ='°*°._|7}?

S3TMY2 UNTH e Re R2H 28 Y
504 OI%IMIHI A=t #28 252 ALk Eot o 2
2006 UN =M e el 2al ZEaHo| MEA FIte 2
Az o AHEF0| et S S 2SS H2 AH. 1
Qo= M(H)SSSMHE2 HA dHol o =259 A
39, M2 g & SMEYo et 250 tie =S

B2 AL

What is the UNCITRAL Model Law?

The Model Law was promulgated by the United Nations
Commission on International Trade Law (UNCITRAL)
in 1985, to provide states with a template for an effective
and comprehensive arbitration regime with limited scope
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for local courts to intervene in the arbitral process. It has
been adopted (or adapted) in numerous jurisdictions around
the world. In 1990, Hong Kong adopted the Model Law
to apply to international arbitrations. In 2010, Hong Kong
unified its dual-track regime for domestic and international
arbitrations. In effect, the UNCITRAL Model Law now
largely applies to all arbitrations in Hong Kong. The
Model Law is reproduced at Schedule 1 of the Arbitration
Ordinance.

UNZH A7l e[| 2= (UNCITRAL Model

Law) 0|2t SS217}?

19854 UN A a7l esl= SMEAR &0 of st =LY

HYUO Y S HStote EatH0|L ZZAQ SHANE ¢
=]

StEZES 240 M S5k7| /A5t UN SH A HA RS 2
HHS SESIFCEH O H2 MMANCE £ 3710 =
Ae(en, 232 19908 = Ao &35ty ?/5tK O
£ ToI%UCt. 201040 =32 23 YW MY FIMEME
O|ZHCZ CtRH HME Seotict. AMEY UNIH &
(3 2HHO| Z20M CHH 2 H B[ UACH ZH
H2 S Schedule 101 BtotE 4= QUCt.

What are the UNCITRAL Arbitration Rules?

The UNCITRAL Arbitration Rules were adopted by
UNCITRAL in 1976, to provide a set of procedural rules
appropriate for use in international commercial arbitrations

generally. These Rules were subsequently amended
in 2010.

UNSH &N ¢l 23|2] SxiwEl0|2t FA42IT}?
197601 UN=A e H AR 2lof Qs A== S
2 S99 IHMIASH HEst7| A%t ExttEE HS
ot7| 215t UN=HSAHH LR 7t MEstien 1 =
2010E0f 74 =[UCt.

LR IrRYR

O
o
o
(]
m
o
c
2
>
=
=
=
w
o
=
o
)
c
=
m
w




—
=
(W)
=
(i)
(¥
oc
(O]
<c
==
[=]
=
<C
o
=
o
oc
<c
(NN}
T
=

31.

32,

28

The Arbitration Agreement
SMee

Is it necessary to have an arbitration
agreement?

Yes. As arbitration is a consensual process, an arbitrator
has no power to determine a dispute unless the parties
have agreed to this and the requirements of the arbitration
agreement have been complied with. The parties may agree
to arbitrate before a dispute arises (most commonly by
an arbitration clause in a contract), or after a dispute has
arisen.

SHetet 22381712
JdZo M= ol 92 F’“KfOIE‘E ARl 59 of

of ZMetolol 710 2FOIRIK YL o4 FHIS £
S 7 RS 2A RACH TMRE T2 AUY 37
zgol olsto] 2Y WY M TE 2Y LY Fo| FH IS
4 Uk,

What effect does an arbitration agreement
have?

An arbitration agreement provides the basis for an
arbitrator’s jurisdiction. An arbitrator will not entertain
a request for arbitration in the absence of an arbitration
agreement. The parties may also modify or supplement
the applicable arbitration rules by express provision in the
arbitration agreement.
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34.

St #= 282 FAI}?
XHol—Ol = "IH a}sto

Can an arbitration agreement cover claims in
tort, as well as contract?

Yes. An arbitration agreement is usually drafted to include
claims arising “out of or in connection with” a particular
contract. This wording is broad enough to cover tort claims
(such as misrepresentation) that relate to the parties’
transaction, and generally enables related tort and contract
claims to be determined together by the arbitral tribunal.

EMetel= Aot o2t S/ ol 7|8 FF0=
MEE[=T1?
JE;-?EP. SHEe2 io.i% s 'EF AAUCEZRH Ihy
of or in connection with) &
EE‘?_FEP. EEPEP M 01$| At 22 TFARIZES el ob 2t
&l [of 7|5t £e{Hi H4E L E Z&6iH, 4 ST
IF=0ldu 2 SHARI 7|5 £6H) &% o
PEPS

0!
4o

What happens if a party attempts to litigate

a dispute which is covered by an arbitration
agreement?

If a party commences court proceedings in a dispute which
is covered by an arbitration agreement, the court should
stay its proceedings and decline to hear the dispute.
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STt HBEl= EYS SARDE 2522 {752

What are the requirements of a valid
arbitration agreement?

An arbitration agreement is an agreement by the parties to
submit to arbitration disputes which have arisen or which
may arise between them. It must be made in writing or
evidenced in writing. It is not strictly necessary that the
arbitration agreement be signed by the parties, although
this is of course the conventional manner for the parties
to formally indicate their consent.

SMeret 7 sl{H ?
SME = AR Zhof ojn| LASIRALE ZdstH 2 =
g SHO 21Fsts Ao S5t A4F

ME2Z StAL MHSZ SE o A0{OF BiLt. HIS &
M0l SMELIMO MEst= R0l ¢ 1
HM o2 HEAst= YHO|7|= oLt
TE A= @en

What matters should be dealt with in an
arbitration agreement?

The most important matters are the place of arbitration, the
applicable arbitration rules, the number of arbitrators and
how they are to be appointed, and the language in which
the proceedings will be conducted.

St olM = o 8 AFet0] CHROIX{0F 3H=71?
SHMEAM CHRO{ MO 2 7t SR8 AEZE SMA,
HE Jtset SMAE, SMAU & & SHY dYLHY
ALY MAEE HO7F UL
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Is it necessary to use a prescribed form of
arbitration agreement?

No. Like other arbitration institutes, the HKIAC has
a number of recommended clauses for use in various
situations. These recommended clauses can be relied on
to confer effective jurisdiction on the arbitral tribunal.
The recommended forms should not be departed from
substantially without obtaining specialist advice.

SHereol= 12| FHE LAE ALZ3510{0F 5H=71?
OfLCH. HKIACE CHE SM7|ZUMAE Chyst &&0

M ofe] i HAEY S AESESE A5t ULt O3
o HATYEE SHEYR Rad HEdS Footnt
ok, 2719 =21 glo] AuxgE JdEF e HEdM e
o ElCt

Should an arbitration agreement provide for
one or three arbitrators?

There are several factors to be considered. A three-
arbitrator tribunal will result in higher arbitration costs and
may make it difficult to schedule hearings at short notice.
A three-arbitrator panel is more appropriate for complex or
technical disputes, and in cases where the parties are from
jurisdictions with different legal systems or commercial
customs.

ZXeteloflA 121 Ee= 3012] ERjo1E MAS10{0f
st=71?

S “"*Oil 7tR 14 =[0{0F & RAS0[ ULt 3
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40.
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What language should be chosen to conduct
the arbitration proceedings?

In principle, the parties are free to agree to conduct the
arbitration in any language they choose. In practice, the
parties should consider the languages spoken by the parties,
the languages that the agreements and the evidence will
likely be in, and the extent to which the choice of language
may affect the choice of arbitrators.

SRS Hst7| 25 IE 1017} MedE|0fof 5H=712
QAR OE CIAXIES 50| MEIsH= O{l HojZEX|

= RMSIEE 31O 4 QI ABAOZ CHARIES

A=0| &A AFgsts A0, FAMLE SHO L0 10

Se 22 FNelof7t ZHel Mo E ¥8S 0ld 4 ct
= 72 n2fs FMQI01S Faof e,

What happens if the parties agree to conduct
the arbitration in two languages?

Often, the parties to a contract agree to conduct their
arbitration in two languages. This requires every document
to be presented in both languages and oral submissions and
evidence to be interpreted at the hearing. The requirement
to produce (and agree upon) such translations can add
significantly to the cost of the proceedings.
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41. What happens if a contract containing an
arbitration clause is found to be invalid?
If a contract containing an arbitration clause is found to
be invalid, this does not invalidate arbitration proceedings
commenced under the arbitration clause. An arbitration
clause is considered to be a separate agreement from the
larger contract in which it is contained.
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42. What is the significance of the place of
the arbitration?
The place (or the “seat”) of the arbitration has two
important legal consequences. First, it determines which
jurisdiction’s arbitration laws apply to the proceedings
and which courts may exercise supportive and supervisory
powers over the arbitration. Second, it determines the place
of the arbitration award for international enforcement
purposes.
EXixl= o 52EI1?
S = F 7K HAHQ HolM SQsich. A Hijz S
X ol agol SAHo| SHE HEIXNE EFst
M, o= HAO| ol SOl ciet XY = HASS HEtS
ZHEXE Zdettt. & HME SHA= SHEF0| =/
oz e s 25 Eot.
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43. Can hearings be held outside the place of
the arbitration?
In international arbitrations conducted in Hong Kong,
the tribunal may conduct hearings outside Hong Kong
without affecting Hong Kong’s status as the place of the
arbitration.
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The Governing Law of The Dispute

44,

45,

=dofl 22 =AY

If a contract provides for arbitration in Hong
Kong, must it also be governed by Hong Kong
law?

No. The governing law of the contract need not follow the
place of the arbitration.

A% 220IM SHE t=F 6L U= 8=, M=
E3H09| 788 Wl
OfLIC. Al%fel ZAE2 SMAIS He ME BRIt gl

Does the tribunal apply Hong Kong law or the
governing law of the contract?

The tribunal will apply the governing law of the contract
to determine the substantive issues in a contract claim.
(Procedural issues are, however, governed by the
Arbitration Ordinance and the applicable arbitration rules.)
If the contract is governed by a foreign law and the tribunal
has no expertise in that legal system, the parties will be
required to call expert evidence to establish the applicable
principles of the foreign law.
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47.
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What if the contract does not state its
governing law?

If the contract is silent as to its governing law, the tribunal
will be required to determine what its governing law is
(typically as a preliminary issue). This will be the law of
the jurisdiction with which the contract has the closest
connection. If the contract provides for arbitration in Hong
Kong, this may be a factor in favour of the tribunal applying
Hong Kong law as the governing law of the contract.

H2toM EHHS HAlSI UK 42 FU=?
Aol =AY S SASHA oist 42, SHEIF= M2
ZHEM FUO| =HHRXE ZY5I0{0F Btrt. Ol ol
Aol Tt HE e AE S JiK s 2o e ol 2 A
oCt. gheF Aof0] EZ0M SME St== A5t ULt
B, 0l SMUYFZE stz AL EHE2EM 83
2 Y E5ILE St sthel 247t 2 4+ UL

sl

How is the governing law determined for

tort claims?

The tribunal will determine the governing law of a tort
claim by applying Hong Kong choice of law rules. This
may lead to tort claims being determined under a different
law to the governing law of the contract.

EYALI0l ohE 70l CHEH EHHS o{LH ZHEI=1?
SYBYRE 3 IAAYS Moo SUYIYY mE
P9 EAUS AW R BB 02 HRs
Aotel EAYIE CH2 Hol 3 2Y B 2Holct.
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Commencing an Arbitration
S| THAl

How is an arbitration commenced?

Broadly, an arbitration is commenced when the claimant
serves the respondent with a notice requesting (or
requiring) that the dispute be referred to arbitration. The
formal requirements of such a notice will depend on
whether the arbitration is international or domestic, as
well as the requirements under the applicable procedural
rules.

SM= oEAH MAIE=IH?
td=z Si= MFelol =3 =
olof st st 275t SXE & O
38t EX|9 HAM Q72 A %
utet g2t 0 ofu 2t SRt
MOIRof wef Eatn Tt

What is the time limit for commencing
arbitration?

The limitation period for a dispute to be submitted to
arbitration is the same as for court proceedings, and is
determined by the Limitation Ordinance. The limitation
period may be varied by agreement between the parties.

ESMIHAIL] 7[8H2?

SMIHAIL 7|82 A& FAOMO AlSH2t 2ol , 839
7|80l 2+t & (the Limitation Ordinance)o Qs A=
C}. Of 7|82 SALRt 2ol &olof mat Zatd 4~ UL,
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Appointing a Tribunal
STHEE 5 MY

How is the number of arbitrators determined?
An arbitral tribunal will consist of either one or three
arbitrators. The number of arbitrators is usually agreed
in the arbitration clause, or may be agreed by the parties
after a dispute has arisen.

SIS = oL BHEI=I1?

SHEYE=E ot E E= M B Moz FHELC. 5
HEoz I ZEOlAM °‘°|E|71LF =40

LY 2O AR ZF &0 ol ol & 4 A

What if the parties do not agree on

the number of arbitrators?

The HKIAC will determine whether the arbitration should
be heard by one or three arbitrators.

YAIRIS0] SMLUS2| ~0fl Et2l5HA| OIL|E AR0l=?
ESIMSMMEH (HKIAC) 7F 8 B Sl £= Al HQ
SHeloR WYHR o2 AP,
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How are the arbitrators appointed?

A single arbitrator is usually appointed by agreement,
or by an independent third party. Where three arbitrators
are used, it is customary for each party to appoint one
arbitrator and for the chairman to be appointed either by
agreement between the party-appointed arbitrators or by
an independent third party. For arbitrations in Hong Kong,
where the parties are unable to agree on the appointment
of an arbitrator, either party may request the HKIAC to
make the appointment.

SII2 o EH MYE=I}?

BE S22 F2 o s 2 FEHL HIX
o5t XFELCt 3H9 SAel0] MYE= 0= 2
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ZF AL AEet SS9 g0l QM Ee SEA
QI M 3Xtoll o5tof X|FEICH FAKIE Sl MFo| oy et
folof 0|2 Ret E? 30M2 SMoIME o= LY
JALRROIE E3MSMHEH S v¥e *FE +
ct.
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Who can be appointed as arbitrator?

The parties may, in their arbitration agreement, provide
certain criteria for arbitrators to be appointed (as to
nationality, professional background etc). When the
HKIAC is requested to make an appointment, it will
appoint an arbitrator from its panel of arbitrators.

FIL EMRASE MIPE = =712
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Are the arbitrators required to be
independent of the parties?

Arbitrators are required to be independent, regardless of
whether they are party-appointed or jointly appointed
by both parties. An arbitrator or potential arbitrator
must disclose any circumstances that may give rise to a
reasonable doubt as to his or her neutrality or independence.
An arbitrator should not communicate privately with any
party regarding the substance of the dispute.

SMIES SARIZFE SEIH0[0{0F 3H=71?

SHASS & SAKO ol MFEAALE SARE L2
ERH MYEHA=Xf A0l SANSZERE SEHHO|
OfOF otCh. SA{QIO[LE OflH] SA Q2 19 SEYOIL =E
GOl chsto] e2[Hel odE Yoz ek o et AFgOolgt

T UOH BHEA| BTH5t0{0F ST BRI ZH 9| L E0f
A5t O ZAKIQIE AFH O 2 Ot O3t St = OF
EIC},

Can either party challenge the appointment of
an arbitrator?

An arbitrator may be challenged if justifiable doubts exist
as to the arbitrator’s neutrality or independence, or if the
arbitrator does not possess the requisite qualifications. If a
challenge to an arbitrator is not upheld by the tribunal and
the arbitrator does not step aside voluntarily, an application
for his removal may be made in court.

AL SHHR! Mol CH3to E5E = UsIH?

AL
BR40l0 SYY £ SYYO) Cfstof BEE N0l U
4 SH20l S0l Bodol HARUE 2an 2u 3

SHAS I E = AT, S 71u7t SHEY
1A=L SHRlo] Mo 2 UK poH
Jof ohst 7jm NEE g e U



56. What is the time limit for challenging

an arbitrator? >
A party who intends to challenge an arbitrator must provide ¥ é
the tribunal with a written statement of the grounds of ~|E=t=
its challenge within 15 days after becoming aware of the 3—:~ 2
constitution of the tribunal or becoming aware that grounds |
for challenge exist. o= §
S0l 717] Aol Alst2? =
Sl 7lml AE S St St FAAE SHEEEI F
dEAUSS LA B & £= 7| JFEE ol7 USS Y

E 92 FE 15 o[Lfof 7|TMHS O|RE MH2Z A

St0 S Y FOll M E5H040F Btot,
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Arbitration Procedure
S ZE X}

What are the general duties of an arbitrator?
An arbitrator is required (i) to facilitate the fair and speedy
resolution of disputes without unnecessary expense, (ii)
to act fairly and impartially between the parties, (iii) to
give the parties a reasonable opportunity to present their
cases and (iv) to adopt procedures appropriate to the
circumstances of the particular case to avoid unnecessary
delay and expense.

SrHele] UHkPl ojR = 201
A2 (i) 22 HIE NE oo SEste &
Yol df2s =2ty (i) GAAES S5t S5

|
CHSHo{0F St (iii) SAMAFS0] Gl Ao et HES st
i 29k X

N
-_
)

710l gt2[HQl 7131 MS35t0ioF 5t (iv) 2E 28 XA
[5t7] 2ot S8 Aol &0l Hest

3 4|89 X2 I
= MEE HAES AW 510{0f BH]

i

What happens after the tribunal has been
appointed?

The tribunal’s first step in the arbitration will usually
be to convene a preliminary meeting of the parties, to
make directions and establish a timetable for the conduct
of the arbitration and to consider any other preliminary
matters.
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What happens if the respondent challenges
the tribunal’s jurisdiction?

A respondent may raise a challenge to the tribunal’s
jurisdiction on the grounds that the arbitration agreement is
invalid or does not cover the claim made in the arbitration.
The challenge must be raised no later than the respondent
files its statement of defence. The tribunal will then
determine whether or not it has jurisdiction, usually as a
preliminary issue in the arbitration.

SRl setof chall ml21Y2lo] o|2E M7Isks
ao=?

mMEo2 SME T FE0 I SAEAL SHOM H
TE ZH5s 20| OfHE 80 SMEYR ez of
Ol HM7Ig o ALt o243t O[2fH 7| & malFelo] HHAM
£ MEst/| &Kl 5to{0F BTt 0] H? SMEHF= &
aff Arzdof et 2ol EX 07 E ¢ M HE=H|

s
2 2ot Zg5tA &

-

Can the tribunal’s ruling on jurisdiction be
appealed?

If the tribunal determines that it has jurisdiction to hear
a claim, any party may within 30 days of the ruling,
appeal the decision to the Court of First Instance. No
further appeal lies from the decision of the Court of First
Instance. The arbitration may continue while the appeal
is in progress.
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ol JAREAl O ZH228H 309 O|Lio| 2 A1 4
&2 (the Court of First Instance) O &8 4 QCt, CHEH
2 s elol, 584

M1 Hee 20 tisiMes 25
s Sel s SMERE T

What ancillary powers does an arbitrator
have?

An arbitrator has wide-ranging powers to regulate the
arbitration procedure before the full hearing. These include
powers to order the claimant to pay security for costs, to
order the respondent to provide security for money in
dispute, to order discovery of documents, to grant interim
injunctions and to direct the manner in which evidence is
to be given.

Sxelo] g= A1 Aol ofH Aol A=I1?
SHel2 g4l ojde SMEAE Mdst=t Ao &
#eleh 2ots =0t ol et SAele Aatol= AFelof
Chet SHuIE0l et 25=A2TE, DNFEUO et 2
Y=o 25528, SHAAZH it o4, 7H
=EZ I SHRMA YO ci et XH S0l ALt

In what circumstances can the tribunal order
the claimant to give security for costs?

The purpose of requiring a claimant to provide security for
costs is to ensure that a defendant is not left out of pocket
if the claimant is unsuccessful and is ordered to pay the
respondent’s costs. Security for costs may be appropriate
if the respondent can show that the claimant’s financial
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position is so weak that it may not be able to meet a costs
order against it. Unlike in litigation, security for costs may
not be ordered simply on the ground that the claimant is
resident outside Hong Kong. Security for costs is awarded
less commonly in arbitration than in litigation.

SHETE oluist 320 Il SIS it
FA2YYE & 5 AT

Alﬂomﬂ et Sxfu|S0l et #52NIBYY 2xe
AIJgol_IQ I—I__I.l7|- j|7l—5:|0-| AII—IO|O| _u_|A|I-IO|O-||71| ESXHI:”Q'

NFHEE BY 22 A0 INHAH L5t el
= 2357 9Igolct. SHuIR0) O3t #52 NFL L
Hol0] MHOIo| WAL 7 Fotstol TAFelol st 5
WEISXZYYS 0[HI| 08 UAS FYB F0|
Mprsict AS0IAHE P2, SHHIB0| et 2S5 3XF

P2 HHAO| B3 W AFTOl ofets s Ol
&g o QCt. SAHEO et 2SEXNZEZ2 250N
LS X = A LS AHF LA = 22 Ot T

What powers can a court exercise in support
of an arbitration?

The courts have overlapping powers to make certain pre-
hearing orders that may be made by an arbitrator. These
include ordering that an amount in dispute be secured and
granting interim injunctions. A court may, however, decline
to make such an order if the application would be more
appropriately dealt with by the arbitral tribunal. A court
may also make an order requiring a person to give evidence
before an arbitral tribunal or to produce documents.
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B2 SME XIAH7| 215101 ofm &t Mt BALE =
U=I?

HES S0l e 4+ U= HE H EFS WE et
S5 dots d=o HE Hates 28 W HFYe
2352 A28 IIMNEEZ L ZEEC SHARE S
YR 2stof Td2fst BZ0| &5tof A= 20l o HEtet 4
o= g0l d2fet HF S LS| g5 o UCH. Eot E
2 dEE s oA SMEYR SHE ML =
ME MEotetn g + ULt

How do the parties formally set out

their cases?

At the beginning of the arbitration process, the parties will
set out their cases in writing, so that the issues in dispute
can be identified. These written submissions are often
referred to interchangeably as “pleadings” or “statements
of case”. Whatever term is used, these submissions are
usually less rigidly formal than court pleadings. Further
requirements and deadlines for the exchange of documents
are usually provided in the arbitration rules.

SAMRIS2 Al2tS 02 A= MiEs=71?

SMEA HAAGA FAAE 282 YHs E&=5] 5
5t MHo=Z 59 AbAol Chal &fdaOF BHCh. O] Bt
MHE “BHHAM (pleadings)” £= “ZH|MH (statements
of case)” 0|2t LHO AL, ol E0{Z2 LHOX|HE
T o[ MHE2 T ~&SMEE A FA0] SAE
Ne= ettt 8¢ UM MHES KM e neted 3

7|5k Hsta Ut

What pleadings are exchanged?
The claimant sets out its case in a statement of claim. The
respondent then files a statement of defence to respond to
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the statement of claim and, if appropriate, a counterclaim if
it seeks relief against the claimant. The claimant may then
file a reply (to respond to matters raised in the defence)
and a defence to the counterclaim. A party may also seek
to clarify the matters in dispute by requesting the other
party to clarify or provide particulars of matters set out in
its pleadings.

0ofrri 3t ABI0] mEHE[=7}?

dFelo] gl ArdE B2 SMUEME MESTE. 12

mAFEOI2 0 et thSe 2 HHME AMEettt. 121

dYet 42 mdFlo] MHlo st HFE Fotes E
? BtAE H 7B 2 MHOI2 mlNFelol HHEMo
M H7IE ZH S0l et oz BHEMHEE HEY 4+ U
om, mAFlol Mgt ghaof oM = BIAEHHME H
£ 5 UCH AR LU= Moo MEHOM HI|E

[

ol Héfoﬂl é chol A st dMet 488 2F8e
|
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)|'|

What happens if a respondent fails to serve

a defence?

If the respondent fails to participate in the arbitration
proceedings, the arbitrator is still required to hold a hearing
(either orally or on the papers) to ensure that the claimant
has proved its case. Unlike court proceedings, an arbitrator
does not have power to enter a default judgment against a
party who fails to plead its case.
mAryeolo| EHHME MESHK 28 3
malgelo] A Extof EHOAEHK
A3 AFU MEE SEHHE
of thsto] Msst==E g + AU SE
SHI2 ol Aol th5te] & &5tA| %?_F AR %' %'D*Oil
thstod MM S 2 Heto] gict.
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Are the parties entitled to inspect each
others’ documents?

The process by which the parties to a dispute are required
to disclose and allow inspection of their documents relevant
to the matters in dispute is known as discovery. Discovery
is a standard step in arbitration procedure in Hong Kong.

SIMRHS MTHEO RHZE FAFE & O}

S Al (discovery) 2 £HO| AL 2ol MAX B

M3} B2 9l SHNEE BT 1 TAE 5854
+ |

off M

te 2ALE olOlstet. SHMAE &30Me SHEX
ZEYQ SHIAIYY & SILIO|Ct

What discovery is ordered?

Unlike court proceedings, there is no automatic right
to wide-ranging discovery. The arbitrator will usually
order discovery, although it is not mandatory. The scope
of discovery will either be agreed between the parties or
determined by the arbitrator. If so ordered, the parties will
be required to disclose all relevant documents regardless
of whether they assist or harm their own case.

ofifst E7{74Al (discovery) HE0| LHz{X|=71?
2SEARE 22, EMOME GAKIO|A ZHAT A
HAIE H7E pEHO Heot glel, SHMNANEZHO| E
FHOI A2 oL}, S SRS SAMANEZ S LHSICH
SHHMA Sl HRAE= SAXIZE Eofol| 25t = S 2l
230l 2ot] FallXH, SHHWATZO| U= B2 AR
= AMOA 222 E S2oty HEE ZE MFE S/t
O OF BtCt.
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Do the rules of privilege apply in arbitration?
Yes. The most important types of privilege are legal advice
privilege, litigation privilege and “without prejudice”
privilege. If a document is privileged, a party is not
required to disclose it, even if it is relevant to the matters
in dispute.

SMOME LYt SA0| Foikl=74?

Jgct, oA §ﬂ9| MY 585t fE2 HEXNESH

(legal advice privilege), 255 (litigation privilege) 2!
“HEH A" E3 (“without prejudice” privilege) O|Ct. O
ot MO EJ0| RHEH, FAAE O M7t 2389 A
Hep #EHO0| A= BP0 S7HSHK| Lotz EICE.

What is legal advice privilege?

Legal professional privilege protects from disclosure
communications between clients and their lawyers made
for the purpose of giving or receiving legal advice. It may
only be waived by the client.

HMEXIESH (legal advice privilege) 0|2t 22017} 2
HENZSH2 221 HET MO|OIM HEX xS
D @8 8502 ol2oid oAAEY U BHE UX
EXNESHL oF0l0]| Qe Tt R2E 4 YTt

o =

- I
rot —|>+

in}

A0

What is litigation privilege?

Litigation privilege protects from disclosure documents
prepared in preparation for, or in anticipation of, litigation
proceedings. It applies equally to documents prepared in
preparation for arbitration proceedings. Litigation privilege
is broader than legal advice privilege insofar as it is not
restricted to communications between a party and its
lawyers. Litigation privilege may only be waived by the
party for whom the document was produced.
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What is “without prejudice” privilege?

“Without prejudice” privilege protects from disclosure
communications made between the parties to a dispute
(or their lawyers) in attempting to reach a settlement of
the dispute. It applies whether or not the documents or
discussions are formally stated to be without prejudice.
“Without prejudice” privilege may only be waived on the
agreement of both parties.

EisHMISA (“without prejudice” privilege) 0|2t
201712

HH M EH 2 2YE sidotde 250 AR (£ O
£9 #H30l) 7t O|FHE QALEY B0 &= A
S U=t HIHHEHS ol =M = AR 749 §
o7t HEHIH E SAXM oz MOSII=A o £2F 2t 8l0]
HMEELCH “HEHA" SHES SARE EHo| ool 2fsh A
o REE 4 QUL

[0

Do the rules of evidence apply in arbitration
proceedings?

An arbitral tribunal is not bound by the strict rules of
evidence that apply in court proceedings (except for the
rules relating to privilege). The tribunal can decide what
evidence to admit and then how that evidence should be
weighed in reaching its findings of fact.
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Can the tribunal investigate the facts on its
own initiative?

A tribunal has power to act inquisitorially (on its own
initiative) in ascertaining the facts. If it exercises this power,
however, it is essential that the evidence it obtains should
be disclosed to the parties to allow them an opportunity to
make submissions on the evidence. If a tribunal fails to do,
its award may be at risk of being set aside for failing to give
the parties sufficient opportunity to present their cases.

ST FE2 AMBAE =R 5 USTH?
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Are witnesses cross-examined?

Written witness statements are exchanged in advance of the
hearing. These usually stand as the witness’s evidence in
chief. At the hearing, witnesses are usually cross-examined
by the other party’s advocate, who will attempt to highlight
any inconsistencies or other shortcoming in the witness’s
evidence. The advocate for the party calling the witness
may be permitted to re-examine the witness briefly to

clarify any matters raised in cross-examination. s
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Are expert witnesses used in arbitration?
Expert witnesses may be used in arbitration in much the
same way as in litigation. It is possible (though still rare)
for an arbitrator to appoint an independent expert in place
of the parties’ respective expert witnesses.

H2IL Se0] SMOIM 018E=7H?

7t S22 2E0Met SYe JE= SHMOAM 0[E2
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Is an oral hearing always held?

No. The parties may agree, or the arbitrator may decide,
to determine the arbitration on the documents and written
submissions provided by the parties, without convening an
oral hearing. In an international arbitration, the tribunal
must hold an oral hearing if requested by either party.

SNt TL5AI2| (oral hearings) 7} L2l=7}?

OtL|Ct. SALRIS| &olof QlstALE S Q1] 20| 2 5t
TEFAEE X ofL st HAKIIL M STt SHAERL M
o2 ZME 4 AUCH. FIHSMOM = AR Lo 9
0f LEAEQ 230 Qe B SHEYEE LFA2
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In what order do the parties present

their cases?

There is no fixed sequence for the conduct of the hearing.
The tribunal is only bound by the over-riding requirement
to allow each party to present its case. However, it is
conventional for the claimant to open its case and call its
witnesses followed by the respondent. Closing submissions
are often presented in writing.

t2l= ol e =M2 0|R0{X=7H?

HE Jdols YA =ML ICH, SHEIFE 4 A
oA HEE T2l & MS5Ho{0F stits A MR 2F
of #&2 oo, daL AFelo 25 8s & SAUF2
mlgelol HE Melst= Z0] HAXOILH. 2 SHE =

5S MHE2Z MEE.

What case management techniques may

the tribunal employ?

The tribunal may expedite the hearing by holding separate
hearings for discrete issues, including preliminary issues
such as jurisdiction or splitting the hearing into liability
and quantum phases. It may order that submissions or
witness evidence be given in writing, rather than orally,
or it may impose strict time limits upon the parties’ oral
submissions. Finally, the tribunal may impose a cap on
the parties’ recoverable costs in the arbitration, thereby
providing a deterrent against the parties incurring excessive
costs.
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What is the purpose of splitting a hearing
between liability and quantum phases?

The liability phase of an arbitration determines whether the
respondent is liable to the claimant (typically, whether the
respondent has breached the contract). The quantum phase
is the assessment of the quantum of damages to be awarded
against the respondent. In complex commercial disputes,
the assessment of damages often requires the parties to
lead detailed expert accounting evidence. By determining
the question of liability before proceeding to consider the
question of damages, the tribunal seeks to avoid the cost to
the parties of obtaining such expert evidence in the event
that the respondent is found not to be liable.

HakzHQlof 2Het A2IQt U &S eHof 2Hst M2IS Edlsh=
=2 FA?

SAOIA ol 2ot M2l= mMFelel MFelof o
FIHAEEERN R (S, TNFEAY

Aot sy AEE fet Adl= TyFeloA FaE
HeHs Mdste HAOLH 5F

W MES Rlof FARIE B BRI A SHXRY 2
=g A0| @757[= B s 2o e A2l U
OR7b7| Hofl & Aol EMOFE 2T ZM SHET
T mMFelolA M| glgs eelst A0l ?2 ME
IFSHRRE HY] A 22E SMHE| S X ES U0t
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Can an arbitrator in a dispute also act as
mediator?

An arbitration agreement may provide for a mediator to be
appointed to attempt to reach a settlement, failing which he may
act as arbitrator. Alternatively, the parties may agree in writing
after an arbitration has been commenced that the arbitrator
may act as mediator. In each case, the mediator may later act
as arbitrator, though he is required to disclose any confidential
information that he may have obtained from either party.

STHoI2 sl Atete] ZFOl (mediator) 0] & 4= 7}
SHEOOIME 2HO| HAS A TS NFE 4 U
D, 2HOz gt 2 HZ0| A Z2 1 NYE £
ol2 Zxjol0] 2 4 Utk stz EH7HANE ol F F7i

ol0] ZYOIO| HBE B 4 USS PARE MHCE B
¥ 45 Ytk 22 3P 2L A% SN0l A4S
t , 2 GNRIZRE 22 BE 7Y

Can arbitrations be consolidated?

Parties may expressly opt to have the choice of applying
for court order of consolidating arbitrations if there appears
to be a common question of law or fact arising in both or
all arbitrations, rights to relief claimed in those arbitral
proceedings are in respect of or arise out of the same
transaction or series of transactions, or any other reason
that consolidation proceedings might be desirable.

SM= "atE = US?

SSE HEZAL AEEAZL 5 74 oY = ZE SMO|
AL, 9 o] JHe SX ERM HE HETH S
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The Award
S EHY

What remedies may an arbitral tribunal grant?
A tribunal has power to grant any remedy that may be
granted by the Hong Kong courts, except to make any
order that is binding on non-parties to the arbitration.
SMEYRE o et THEXIS LHE 5= A=71?
SHHYF= 83 HHO| WHE + A= LA A ZEXE
L 4 Qe Heto] AL, Yo SHAS BART} Of

[

What is the time limit for making an award?
There is no specified time limit. An arbitrator who fails
to issue his award in a timely manner may be removed by
the court.

SHEIAE2?

UE.
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Does the tribunal have the power to award
interest?

The tribunal has power to award simple or compound
interest on the principal sum at such rate as it considers
appropriate up to the date of the award. Once made, simple
interest accrues on the award at the same rates as are
payable on Hong Kong court judgments.

SHEYRA OIXIXIZS YE Ast0| USIH?
SHEIFE SHEILMA SHHIFIH HEsictn
Het 0lgR 59 Hel E= SE(0|Re Ags e
D SHEIFO Qe O XA ZEZ0| AKX,
He HE0MO O[NNI ZEZ U SLE Olg=2 M
2 O|=FE Hel0|Xi7t 24 E L.

rEL Ofol ok
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What powers does the tribunal have with
respect to costs?

The tribunal has power to direct which party is liable to
pay the costs of the arbitration and on what basis. The
usual order is that the losing party is required to pay the
winning party’s costs.

SMEYF= SKHIS0f 25t0] ofmist AstS #=71?
SHEYF= = GRS 2HE SHEES X
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What is included in the costs of

the arbitration?

The costs of the arbitration include the costs incurred
by the parties in the course of the arbitration (such as
professional fees), the arbitrators’ fees, fees paid to the
arbitration institution and other costs of the hearing.

SHEIB0= ofm gt 20| E&tE|=1?

SHEIEME ME27tHE S M HHM L5 = HIE,
SHYUHE, 72 o408 X A2 25 L5 =
HE SOl &Lt

How is the amount of costs payable
determined?

Once an award to costs has been made, the parties may
agree the sum to be paid to the party in whose favour the
award was made. If no agreement is reached, the party
whose costs are to be paid may submit its bill of costs to
court for “taxation”. In the taxation process, the party’s
costs are assessed by a court official, and any costs
that were not properly or reasonably incurred will be
disallowed.
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SHEIEO et SMEFO| LHHAXE, SAKE2 S48
g ©2 AR N=E S0 o) gl & QA
2|7t O|ROIX|X| b2 E 2, SHHIEES X=es AR
= SMHIE W= G0 MES + ALt HEMY 1Y
oM 2 GARLS] SHHIE2 HE ST 25t g
H, 4 8oir L = el SAHE2 =R =t



Enforcing and Challenging Awards

89.

90.

SHEYOl M} 25

How is an arbitration award enforced?

An arbitral award made in Hong Kong may be enforced
in the same manner as a court judgment, once the court
has given leave to enforce the award. The application for
leave to enforce is made on paper without notice to the
party against whom the enforcement is sought.
SHEYS of2H &dEI=1?

S30M OFHT SHEHI2 HAO SHHZ HAs
Si7tet 4, HEe HEN 2 YASE fdE .
AN 2 HEol tieol == AR thgt 12X 8f
Ol MHC 2 J455t0t.

What if the claim settles before an award

is made?

Where the parties to an arbitration enter into a settlement
agreement, the agreement may be enforced with permission
of the court, in the same manner as an award.

SEFO| U7 Tol ZALRIZE 812l O|F0{Z! AR0=?
e ':UKH(UP Hots] 2ol (settlement agreement)of Of
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91. How may arbitration awards made in
Hong Kong be challenged?
An award may be set aside on grounds relating to lack
of jurisdiction, improper constitution of the tribunal or
arbitral procedure not in accordance with the agreement
of the parties. Any application to set aside an award may
not be made after three months upon receipt of the award.
Parties may also expressly opt to challenge awards on the
grounds of irregularity and questions of law.
S30IM2 SHEYof Chet 252 o2 &t=71?
SHEg2 Mg E2, SMHYF 4 FHEYO|LE
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AULH.
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92. What is the New York Convention?

The United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, signed in New
York in 1958, provides the foundation for cross-border
enforcement of arbitral awards. There are over 140 parties
to the Convention, each of whom undertakes to recognise
and enforce in their local courts arbitral awards made in
other member states.

5282 (New York Convention) 0|2t 5o
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93.

94.

95.

Does the New York Convention apply to

Hong Kong?

Yes. The New York Convention was first applied to Hong
Kong in 1977 by the government of the United Kingdom.
Upon Hong Kong’s return to Chinese sovereignty, the
central government affirmed that the Convention would
continue to apply to Hong Kong.

HSBoS S20 ML}
JC0H 72 1977E =g 700 25t 230
HEEALE. 30| =0 gtetd o, SIYF= 0
o] 300l A% HEE A= &St

g
12 djo

How are New York Convention awards
enforced in Hong Kong?

Awards made in Convention states are enforced in the
same manner as awards made in Hong Kong. They may
be executed in the same manner as court judgments upon
leave of the court.

wE o] o8 STTBYS SN 0L HYs=T?
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In what circumstances can leave to enforce

a New York Convention award be refused?
Enforcement of a Convention award may be refused only
on narrow grounds relating to lack of jurisdiction, improper
constitution of the tribunal, serious procedural irregularity
or if enforcement of the award would be contrary to public
policy. Enforcement may not be refused merely because
of an error of fact or law.
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ZrmEe B BEd 82 SNBEY PHYH 7
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Are arbitral awards made in Mainland China
enforceable under the New York Convention?
China is a party to the New York Convention. However,
the Convention only applies to the enforcement of awards
made in a different state. Following Hong Kong’s return
to Chinese sovereignty, this requirement was no longer
satisfied.

ST0M2 SHEYS 75 H SlolM & 7%
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How are mainland awards enforced in

Hong Kong?

In 1999, the central and Hong Kong governments enacted
laws to permit reciprocal enforcement of arbitral awards,
on conditions similar to those provided in the New York
Convention. Only arbitral awards made by recognised
mainland arbitral institutions may be enforced in Hong
Kong under these provisions, however.

ST0Me| SHEY2 SS0HM o{LH &HE|
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How are awards made in non-New York
Convention jurisdictions enforced in

Hong Kong?

Non-Convention awards may be enforced in Hong Kong
with leave of the court under the Arbitration Ordinance.

TS HIGARM2 SHTYS SSOIM o2
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Have arbitration awards made in Hong Kong
been enforced in Mainland China?

In Mainland China, Hong Kong awards are enforceable in
accordance with the arrangement on reciprocal enforcement
of arbitration awards. Due to the lack of a centralized
registrar for statistics dealing with the enforcement of
arbitral awards, no definite conclusions can be reached as to
the extent to which enforcement actions have been brought
to the Mainland Courts and how successful such actions
have been. However, in a 2009 case (Noble Resources
Limited v. Zhoushan Zhonghai Food and Oil Industrial
Limited), in seeking approval from the Supreme People’s
Court of its denial of enforcement of a HKIAC award on
the basis of public policy, the Zhejiang Higher People’s
Court highlighted that “there has not been any precedent of
denying enforcement of HKIAC awards in the Mainland.”
In this very case, the Supreme People’s Court enforced the
award finding in favour of the foreign party.
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SMYE QHS 0|FZE HKIAC SMEHO HAAHF A
off cfst xn013IH L (Supreme People’s Court) 20094
T I (Noble Resources Limited v. Zhoushan Zhonghai
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O HKIAC EM Il H S HFet Ma 7t gt 1 TA
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How are awards made in Hong Kong enforced
in other states?

Awards made in Hong Kong are enforceable in principle
in the courts of all states that are party to the New York
Convention. In other states, Hong Kong awards may be
enforceable, depending upon local law.
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