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C O N T E N T

 

F O R E W O R D
 
Dear Readers,

We are delighted to be publishing this edition of the 
newsletter at a very special time for the HKIAC as it 
celebrates its 30th anniversary this year.  

The HKIAC has had a long history filled with 
accomplishments to celebrate, including the latest GAR 
Innovation Award, which was in due recognition of its 
achievements including its amended model arbitration 
clauses which include a choice of law provision, and its 
introduction of a tribunal secretary service.

It also released its revised arbitration rules in late 2013, 
which were brought up to date in a major way to keep 
current with international arbitral developments, including 
the incorporating of detailed joinder and consolidation 
provisions, a novel confidentiality provision, and the 
introduction of emergency arbitrator provisions – the last 
of which were given further recognition by a consequential 
amendment to the Hong Kong Arbitration Ordinance to 
give legal status to decisions of emergency arbitrators. The 
success of these rules is attributed back to a dedicated 
drafting committee comprising eminent arbitration 
specialists, most of whom are well known figures in the 
Hong Kong community.

This special occasion has already brought various events 
to Hong Kong, which we have tried our best to cover for 
you and will continue to do in further editions this year.  
It also coincides with another special occasion, which is 
the centennial celebration of the Chartered Institute of 
Arbitrators, .which added to the hype of high profile events 
hosted in Hong Kong this year.  If you have not yet made 
your way to any of these events, then mark your diary for 
another round of inspirational arbitration events at The 
Hong Kong Arbitration Week to be held later this year…

Of course, we have tried not to get carried away with 
celebrations and sought to bring you reports on other 
more serious – but promising – developments around the 
region and from across the globe.

We do hope you enjoy this edition.

Best,

The HKIAC & HK45 Newsletter Editorial Team
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H K I A C  N E W S

A N D  T H E  G A R  I N N O V AT I O N 
A W A R D  G O E S  T O  …  H K I A C
After Birdman’s triumph at this year’s Oscars, HKIAC 
was a big winner at last night’s Global Arbitration 
Review (GAR) Awards, arguably the Oscars for the 
arbitration community!  HKIAC took home the award 
for “innovation by an individual or organisation in 
2014” and saw two of its events nominated for the 
category of best speech of the year. 

HKIAC is thrilled to represent the Asia-Pacific region 
in winning a GAR award this year and to also receive 
the highest number of nominations amongst all Asian 
contenders.     

The innovation award recognises HKIAC’s 
achievements in developing innovative arbitration 
practices last year, particularly its inclusion of a 
choice of law provision in its model clauses and the 
introduction of a tribunal secretary service allowing 
an arbitral tribunal to appoint a member of the HKIAC 
Secretariat as its secretary. 

HKIAC’s model clauses contain specific wording 
to prompt parties to consider designating an 

http://www.hkiac.org/newsletter/newsletter_subscription.html
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appropriate law to govern their arbitration agreement 
– a development that has been described by leading 
arbitrators and practitioners as “forward-thinking” 
and “opportune.”  The model clauses are one of a 
kind and have already driven many lawyers to advise 
their clients to include the suggested wording in their 
contracts. 

The tribunal secretary service makes HKIAC 
Secretariat members available to act as secretary to 
arbitral tribunals in HKIAC or ad hoc arbitrations in 
an effort to save time and costs for parties and to 
provide useful insights on HKIAC arbitral procedures.  
HKIAC has also published an accompanying set of 
guidelines containing detailed provisions regarding 
the appointment, removal, remuneration and duties 
of tribunal secretaries.  The introduction of the service 
and guidelines has greatly increased HKIAC’s appeal 
for commercial and investor-state disputes and sets 
another precedent of best practice in international 
arbitration.

HKIAC plays a leading role in developing innovative 
practices to address the evolving needs of users of 
arbitration.  For this reason, HKIAC has regularly 
featured at the GAR awards.  Last year, HKIAC’s 
2013 Administered Arbitration Rules were nominated 
for best development and the provision offering 
parties a unique choice to remunerate the arbitral 
tribunal received a nomination for best innovation 
of 2013. In GAR’s recent survey of hearing centres, 
HKIAC was voted among the top four in the world. 
These achievements reflect HKIAC’s cutting-edge 
capabilities in the provision of first class dispute 
resolution services and affirms HKIAC’s position as a 
world leader in innovative arbitration practices. 

Winning a GAR award this year could not be more 
timely as HKIAC celebrates its 30th anniversary, and 

that this award was won for innovation recognises 
that HKIAC is at the cutting edge of international 
arbitration as it has been since it opened in 1985.    
We hope you will join us to celebrate this award and 
our 30 years in the arbitration field at our exciting 
events this year.

Stay connected to all HKIAC developments and news 
at www.hkiac.org.

H K I A C  P U B L I S H E S  P R A C T I C E 
N O T E  O N  T H E  C H A L L E N G E  O F 
A N  A R B I T R AT O R
HKIAC published a new Practice Note on the Chal-
lenge of an Arbitrator on 31 October 2014, replacing 
the old Practice Note on the Challenge of an Arbi-
trator effective 1 November 2013. The new Practice 
Note is set out below:

1. This Practice Note shall govern a challenge to 
an arbitrator (the “Challenged Arbitrator”) in 
arbitrations administered by HKIAC under any of 
the following rules :

(a) 2013 HKIAC Administered Arbitration Rules;

(b) 2008 HKIAC Administered Arbitration Rules;

(c) any other arbitration rules issued by HKIAC 
which designate HKIAC to decide challenges to 
arbitrators;

(d) 2010 UNCITRAL Arbitration Rules (with or 
without paragraph 4 of Article 1 as introduced in 
2013);
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(e) 1976 UNCITRAL Arbitration Rules;

and in any other arbitration in which the parties 
agree this Practice Note shall apply.

2. This Practice Note replaces the Hong Kong 
International Arbitration Centre Challenge Rules 
adopted on 25 March 2008 (the “Challenge 
Rules”) and the Practice Note on the Challenge 
of an Arbitrator effective on 1 November 2013. 
This Practice Note shall be treated as the 
Challenge Rules referred to in Article 11.7 of the 
2008 HKIAC Administered Arbitration Rules.

3. An arbitrator may be challenged on any grounds 
specified in the applicable arbitration rules or law.

4. A party wishing to challenge an arbitrator shall 
submit, within 15 days after the confirmation of the 
appointment of the arbitrator has been notified to 
the challenging party or within 15 days after that 
party became aware or ought reasonably to have 
become aware of the circumstances giving rise 
to the challenge, a Notice of Challenge and any 
accompanying documents to HKIAC (the “Notice 
of Challenge”). The Notice of Challenge shall at 
the same time be sent to all other parties to the 
arbitration, the Challenged Arbitrator and, where 
applicable, the other members of the arbitral 
tribunal.

5. The Notice of Challenge shall:

(a) be in writing and shall state the reasons for 
the challenge; and

(b) be accompanied by payment, by cheque 
or transfer to the account of HKIAC, of a non-
refundable Challenge Registration Fee of 
HKD 50,000 on account of HKIAC’s fees and 
expenses. If the party submitting the Notice of 
Challenge fails to pay the Challenge Registration 
Fee the challenge will be dismissed.

6. HKIAC may, at any time during the challenge 
proceedings, require the party making the 
challenge to deposit a further sum or sums to 
meet its additional fees and expenses, taking 
into account, inter alia, the nature of the case 
and the nature and amount of work performed by 
HKIAC. That party shall be given the opportunity 
to make written representations to HKIAC before 
any decision is made as to the amount of such 
further sum or sums. If the party which submitted 
the challenge fails to pay the increased fees and 

expenses within the time limit fixed by HKIAC, 
the challenge may be dismissed.

7. If a challenge has been presented to another 
person or body before a Notice of Challenge is 
submitted to HKIAC, the party submitting the 
Notice shall forward to HKIAC a letter requesting 
HKIAC to make a determination accompanied by 
a copy of the original challenge and supporting 
documents. The letter of request shall at the same 
time be sent to all other parties to the arbitration, 
the Challenged Arbitrator and, where applicable, 
the other members of the arbitral tribunal.

8. Unless the Challenged Arbitrator withdraws or the 
non-challenging party agrees to the challenge, 
HKIAC shall determine the challenge.

9. The grounds of a challenge shall, in principle, be 
limited to those set out in the Notice of Challenge. 
The challenging party may amend or supplement 
the grounds of challenge only if HKIAC considers 
it appropriate to allow such amendment having 
regard to the circumstances of the case and 
having consulted with the non-challenging party 
and the Challenged Arbitrator.

10. Following receipt of a Notice of Challenge 
pursuant to paragraph 4 above, each other party 
to the arbitration and the Challenged Arbitrator 
may submit an Answer to the Notice of Challenge, 
within such time as HKIAC shall direct.

11. The challenging party shall thereafter be given, 
within such time as HKIAC shall direct, an 
opportunity to comment on the Answers to the 
Notice of Challenge submitted pursuant to 
paragraph 10.

12. Copies of any Answer to the Notice of Challenge 
and comments made thereon shall be submitted 
to HKIAC, all other parties to the arbitration, the 
Challenged Arbitrator and, where applicable, the 
other members of the arbitral tribunal.

13. HKIAC shall determine the challenge on the 
basis of written evidence and written submissions 
alone, unless it decides that it is appropriate to 
hold one or more hearings.

14. HKIAC’s determination of the challenge shall be 
communicated to the parties, the Challenged 
Arbitrator and, where applicable, the other 
members of the arbitral tribunal in writing. 
HKIAC has no obligation to give reasons for its 
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determination.

15. Notices, documents and decisions submitted or 
produced in accordance with this Practice Note 
shall be communicated to the parties, the arbitral 
tribunal and HKIAC in accordance with any 
method specified in the arbitration agreement(s) 
or in any applicable arbitration rules or law.

16. In the event of any discrepancy or inconsistency 
between this Practice Note and any provision 
(a) of the arbitration agreement(s), or (b) of any 
applicable arbitration rules or law, that provision 
shall prevail.

E V E N T S

T W O  D AY S  O F  F U N ,  I N S I G H T 
A N D  G O O D  F O O D  A N D  W I N E : 
T H E  C H A R T E R E D  I N S T I T U T E 
O F  A R B I T R AT O R S  ( C I A R B ) 
C E N T E N N I A L  C O N F E R E N C E
By Sheila Ahuja, Allen & Overy

On 20-21 March 2015, the JW Marriott Hotel in Hong 
Kong was crowded with international arbitration 
specialists from all over the globe to attend the CIArb 
Centennial Conference in celebration of the CIArb 
centenary in 2015. The 2-day conference was not 
only extremely well attended, but also comprised a 
series of diverse (and some controversial – as that’s 
where the fun is!) topics.

The conference kicked off with some promising 
opening remarks by Neil Kaplan CBE QC SBS 
and also by The Honorable Chief Justice Geoffrey 
Ma.  These were followed by a memorable keynote 
speech from Lord Neuberger, President of the 
Supreme Court of the United Kingdom, whose 
message was that arbitration should be held to the 
same high standards as courts, including by following 
the Rule of Law.  He advanced Lord Bingham’s Eight 
Principles of the Rule of Law and analysed how 
each one of those principles were applicable to the 
conduct and practice of arbitration.  Lord Neuberger’s 
message contained various concrete suggestions 
as food for thought for the audience, including that 

arbitral awards should be published so that through 
arbitration the law would develop and the Rule of 
Law could be upheld.  He also offered practical tips 
aimed at ensuring procedural fairness in arbitration 
including not getting cross, and not sending an email 
without letting it lie there for ten minutes!

This powerful opening session was followed by a 
sequence of panel discussions comprising eminent 
members of the international arbitration community 
from various jurisdictions, including arbitrators and 
arbitration lawyers, academics as well as in-house 
counsel from prominent corporations.  Below is an 
insight into of some of the sessions…

Day One of the Conference

The first session was a debate with the motion: This 
House Does Not Consider That International Arbitral 
Tribunals Take Sufficient Note of Cultural Differences 
When Reaching Their Decisions.  

The speakers in favour of the motion were Matthew 
Gearing QC and Alvin Yeo SC.  Matt kicked off the 
debate by commenting that the fact that the expected 
male attire in an arbitration is a western suit (which 
some men from other cultures find themselves 
having to go and purchase to wear for the first time) is 
indicative enough of the lack of awareness of cultural 
differences.  He also commented that the standard 
form precedent that tribunals more often than not 
adopt as the basis for determining a procedural 
timetable an arbitration – referred to as the well-
known Procedural Order No 1 – envisages certain 
steps in an arbitration which are only recognised in 
advanced common law jurisdictions (for example, 
a document disclosure process and submission of 
witness evidence).  Alvin made the point that these 
cultural differences are not factors that one can derive 
from statistics as they lurk beneath the surface.  

In strong opposition of the motion were VV Veeder 
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QC of Essex Court Chambers and John Rhie of Quinn 
Emanuel Urquhart & Sullivan.  Arguments against 
the motion included that the fact was that arbitral 
tribunals were in fact much more aware of cultural 
differences than judges sitting in court, and that there 
were other more troubling facts to focus on, such as 
the conspicuously small number of female members 
of arbitral tribunals.

The session ended with the Judges, Malcolm Holmes 
QC and Profession Joongi Kim deliberating their 
views, and ultimately finding that the motion ought to 
be dismissed.

The conference luncheon speaker was Mr Rimsky 
Yuen SC, the Secretary for Justice of Hong Kong.  
He delivered an insightful speech, sharing his 
views on how Hong Kong stands as a strong global 
player in the international arbitration arena, and that 
Hong Kong Government was supportive of further 
initiatives to ensure Hong Kong’s position as a key 
player in that arena.  He also announced the move of 
the HKIAC premises to the prestigious location of the 
Court of Final Appeal at Battery Path.

The afternoon sessions took a further interesting 
turn, with an initial session by Professor Shari 
Diamond on ‘The Psychology of the Decision Making 
Process’, which was moderated by Neil Kaplan, and 
ably commented on by Toby Landau QC and Lucy 
Reed.  Professor Diamond shared some interesting 
theories of decision making, which were applied to 
the arbitration setting by the commentators, which 
made for an inspiring and at the same time humorous 
session.

The second session was a panel discussion on 

‘Effective Business Models for the Provision of Legal 
Services in International Arbitration – Evolution or 
Revolution’.  That this was going to be an interesting 
session was revealed by the topic itself, and the fact 
it was led by Professor Doug Jones AO.  The final 
session of the first day was an ‘In House Perspective 
on Current Arbitration Practices – Diagnosis and 
Therapy’.  This was moderated by Dr Michael 
Moser, and the speakers were Victoria Ashworth of 
JP Morgan Chase Bank and Kelly Austin of Gibson, 
Dunn & Crutcher.  The judges for this session were 
Elliot Polebaum and Richard Tan.  The room was 
enlightened by the end of this session with a real 
sense of the view from the in-house counsel on the 
current perspective of an international arbitration.

The evening ended with a Gala Dinner, where the 
participants put on their best suits and evening 
dresses and continued to debate the day’s topics 
over alcohol and a very good meal.  This was 
complemented by the intelligent and (extremely) 
witty Keynote Remarks of The Hon Mr Justice Frank 
Stock NPJ, a Non-Permanent Judge of Hong Kong’s 
Court of Final Appeal.

Day Two of the Conference

The second day of the conference kicked off with 
another inspiring keynote speech by Chief Justice 
Robert French AC of the High Court of Australia, who 
also shared his thoughts on the role of arbitration in 
today’s world and its interplay with the judicial system.

This was followed by another debate, this time with 
the motion: ‘This House Believes That Unless The 
Method Of Appointment Of Arbitrators Is Radically 
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Altered The Whole Arbitral Process Will Lose 
Credibility’.  This session was moderated by Louise 
Barrington.  Speaking in favour of the motion were 
Peter Rees QC and Sir Bernard Rix.  Speaking 
against the motion were Professor Brigitte Stern 
and Sir Vivian Ramsey. Many perceived themes 
of arbitral appointments were discussed, including 
the frequency and likelihood of female arbitrator 
appointments as compared to male arbitrator 
appointments, the affiliation of certain arbitrators with 
certain arbitral institutions, as well as the stereotypical 
composition of the arbitral panel as perceived by the 
community.  This session ended with the considered 
remarks of Dr Gavan Griffith QC and Wendy Miles 
QC.

The second session of the second day was another 
panel discussion, this time led by Dr Christopher 
To, entitled: ‘Mediation and Adjudication: Where 
Asia Stands Now’.  Perspectives were given from 
practitioners in Singapore, Malaysia, Korea, China, 
Hong Kong and Japan.  What was most interesting 
of and notable in this session was the statistics put 
forward by various speakers (particularly from Korea 
and China) to communicate certain ground realities, 
including the low number of international arbitration 
matters as compared to local litigation matters, as 
well as the strikingly low number of female figures in 
certain arbitration communities.

The third session was ‘Investment Arbitration in Asia: 
The State of Play as Asian Economies Become 
Net Exporters of FDI’.  This was an insight-sharing 
session by four speakers from different jurisdictions, 
and was moderated by Nils Eliasson.  Interesting 
facts included the increasing awareness in India of 
investment arbitration following the large number of 
investment treaty matters against the State in recent 
years.

The fourth session was an inside view on How Seats 
are Chosen, which was led by Professor Janet 
Walker and comprised a panel of Paul Bruno of Fluor 
Corporation, Mtre Daniel Desjardins of Bombardier 
and Jun Hee Kim of Hyundai Heavy Industries.  
This was followed by an entertaining advocacy 
demonstration on cross examination, which drew 
great attraction from the audience. 

The conference ended with closing remarks by Salim 
Moollan of UNCITRAL.

Overall it was a very well attended session with some 
notable names making an appearance which had 

a great impact on the enthusiasm levels generally 
throughout the conference.

L O R D  H O F F M A N  E N D O R S E S 
H O N G  K O N G  A S  O N E  O F  T H E 
W O R L D ’ S  L E A D I N G  A R B I T R A L 
S E AT S
By Olga Boltenko, Arbitral Clerk to Neil Kaplan CBE 
QC SBS

Lord Hoffmann became the latest prominent 
arbitration figure to endorse Hong Kong, at a lunch 
seminar at the HKIAC, for the independence of its 
judiciary, the sophistication of its counsel, and the 
convenience of its arbitration infrastructure. He 
compared his experience arbitrating in Singapore, 
London, Moscow, and Hong Kong; he shared his 
views on the nature of arbitral awards in the context of 
setting aside procedures; and he spoke on the failure 
of the Russian courts to adhere to the rule of law in 
rendering decisions in politically sensitive cases. 

Lord Hoffmann’s speech was a part of his regular 
visits to Hong Kong where he sits as one of the Non-
Permanent Judges on the Court of Final Appeal along 
with Lord Millet, Lord Neuberger, The Hon. Justice 
Henry Litton, and many other prominent members of 
the common law judiciary. 

His speech echoes a number of similar speeches 
delivered in Hong Kong in 2014. In summer 2014, 
Lord Neuberger spoke on the rule of law in the 
context of Hong Kong’s judicial independence, and in 
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October 2014, Neil Kaplan discussed Lord Bingham’s 
rule of law principles with the Hong Kong students. 

Earlier in 2014, Lord Millet wrote:

“I have sat on the Court of Final Appeal of 
Hong Kong for 14 years and have never 
experienced any political interference from 
China or anywhere else in all that time. All 
my colleagues have at all times conducted 
themselves exactly as English judges would 
in England. The local Permanent Judges are 
professionals to their fingertips. At no time 
in our discussions have I heard any of them 
express the slightest interest in what Beijing 
might think of our decisions. If I believed that 
the Court was susceptible to outside influence I 
would not be prepared to be a member of it, and 
nor would any of my overseas colleagues. I am 
proud to be a member of one of the strongest 
appellate courts in the common law world. The 
presence of such eminent jurists as Sir Anthony 
Mason, Lord Neuberger, Lord Hoffmann, Lord 
Walker and Lord Phillips is a guarantee of its 
total independence of Chinese influence, but 
the guarantee is unnecessary as I have found 
the local Permanent Judges as independently 
minded as are English and Australian judges.”

Lord Collins wrote: 

“As a non-permanent judge I am completely 
satisfied that the Hong Kong Court of Final 
Appeal is totally independent. My experience 
is that it functions as a collegiate court under 
the presidency of Chief Justice Ma free from 
political interference or political influence. Its 
judgments are not influenced by politics, and 
they are of the highest possible standard. As 
Lord Millet has said, he would not be a member 
of a court which was susceptible to outside 
influence, and that is my position also.”

In Asian Dispute Review’s anniversary October 
2014 issue, Yves Fortier wrote that “in the field of 
arbitration, the Hong Kong courts have demonstrated 
their autonomy by choosing to apply international 
standards (as opposed to any standard practised 
in the PRC) and by deciding cases that support 
the resolution of disputes in accordance with the 
agreement of the parties, without interference from 
courts or government agencies”.

Rule of Law

Lord Hoffmann’s definition of the rule of law is where 
the context matters. As he puts it, the rule of law 
may exist for some purposes but not the other. In 
arbitration, speaking of the legal system and judiciary 
of the country of the seat, it means having a system of 
rules which is fair and efficient and which people can 
understand. In particular, for Lord Hoffmann it means 
having an independent and competent judiciary. He 
admitted that one can take a much broader view on 
the rule of law. For example, for his late colleague 
Lord Bingham, the rule of law extends to human rights 
and even to having a democratic government. In Lord 
Hoffmann’s view, it is not a good idea to give the rule 
of law such an extended meaning. Instead, it is better 
to say that “you may have a country which has an 
entirely unjust system of law, but which nevertheless 
has a rule of law in a sense that the law is clear and 
that it is applied independently by the judges”. With 
reference to his growing up in South Africa, Lord 
Hoffmann explained that during apartheid they had 
an entirely unjust system of law, but they did have the 
rule of law in a sense that the law, such as it was, was 
applied honestly and independently by the judiciary.

Judges in Hong Kong

Lord Hoffmann described his personal experience 
as a Non-Permanent Judge at the Hong Kong Court 
of Final Appeal. The Basic Law provides that foreign 
judges from common law jurisdictions may be invited 
to act as Non-Permanent Judges at the Court of Final 
Appeal. That has been interpreted by the authorities 
as meaning that judges from members of the old 
common law world that plays cricket qualify. The 
Hong Kong Court of Final Appeal therefore has no 
judges from Canada, as they are disqualified on that 
basis. The court also does not have judges from the 
USA, as they certainly do not play cricket. Instead, 
there are Australian, New Zealand, and British 
judges. When the Basic Law was being negotiated, 
there was a dispute as to whether there should be 
one or two foreign judges. The then governor, Patton, 
was rather anxious that there be two foreign judges, 
but in the end he backed down and consented 
to there being one. Lord Hoffmann’s view is that it 
would have been a great mistake to have two foreign 
judges on the Court of Final Appeal in Hong Kong. It 
would have been said that there is a disproportionate 
foreign influence on the court. To have one foreign 
judge is a reassurance to the world that the court will 
be acting independently. Lord Hoffmann stated that 
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the Court of Final Appeal has always acted entirely 
independently. He could not think of any case in 
which the court did not give a judgment that was 
not in accordance with the law. There were cases in 
which, under the Basic Law, the court had to refer a 
particular question to the People’s Court in Beijing, 
but that was a manifestation of the rule of law and an 
application of the law, not its infringement. 

In Lord Hoffmann’s view, the permanent members 
of the Court of Final Appeal would do credit to any 
country in the world in terms of the quality of the 
judgments that are produced by its members. As he 
understands it, there have been suggestions that 
Hong Kong cannot be regarded as a jurisdiction with 
a sufficiently independent judiciary and a suitable 
arbitral seat. Lord Hoffmann could not understand 
how any person with an understanding of the Hong 
Kong system could possibly entertain such a view. 

Independent Judiciary as a factor in choosing the 
seat of arbitration

There are several criteria to be considered when 
selecting a suitable arbitral seat. One of the criteria 
is good infrastructure and communication. There 
are various jurisdictions that aspire to be the arbitral 
jurisdictions of choice, such as Mauritius and India. 
These are not that easy to get to, and this logistical 
difficulty is an enormous disadvantage when one talks 
about those jurisdictions as popular arbitral seats. 
Another criterion is the quality of legal services. For 
example, if there are no sophisticated large firms and 
counsel in a particular jurisdiction, one can always 
have English barristers parachute in and run the 
case, but it is so much better to have competent local 
lawyers. Finally, it is important to have an agreeable 
place to stay and to have pleasant things to do in 
the evening after the hearing. For Lord Hoffmann, 
with regard to communication, legal services, and 
an agreeable place to stay, London certainly on 
scores top. That explains in part why there is such a 
substantial number of arbitrations seated in London. 

The most important criterion for Lord Hoffmann is to 
have local laws that can give unobtrusive support to 
the arbitral process and a judiciary which will apply 
those laws competently and independently. Lord 
Hoffmann mentioned that on that basis, one would 
be disinclined to choose Russia as arbitral seat. 
He recalled that earlier this year he went to Saint 
Petersburg for a conference where the Russians 
were rather upset that so many people in disputes 

around the oligarchs in favour or out of favour with the 
Russian President arbitrate their disputes in London 
and not in Moscow. In that regard, Lord Hoffmann 
was told that Russia was in the process of updating its 
arbitration legislation to attract international disputes 
to Russia. For Lord Hoffmann, however shiny the new 
law, it will never work while Russia does not have 
independent courts. He referred to one of the Yukos 
cases heard in the London courts which had to do 
with enforcing an award rendered in favour of Yukos 
in Moscow. In that case, a tribunal seated in Moscow 
found in favour of Yukos, but the Russian courts 
set aside that award in Moscow. That produced an 
interesting conceptual dispute which came before the 
courts in the Netherlands. The Dutch courts had to 
apply to the New York Convention to decide the issue 
of recognition of that award after it was set aside at 
the seat. The New York Convention contains a list of 
grounds on which a court may refuse to recognize an 
award, and one of those grounds is that the award 
is set aside at the seat.  The argument was the New 
York Convention tells the judges that they “may” 
refuse to recognize an award on this basis, but they 
do not have to. 

One line of thought in that regard is that an award is 
anchored to a legal system in which it was rendered. 
If that legal system, Russia in the Yukos case to 
which Lord Hoffmann referred, says that the award 
does not exist because it has been set aside, there is 
nothing to recognize and to enforce. Another line of 
thought, a very French line of thought, is that an award 
is not anchored to any legal system. International 
arbitral awards exist in a “separate stratosphere” on 
their own, and they are capable of being enforced in 
domestic courts in all New York Convention member 
states. An equivalent to a computer cloud, explained 
Lord Hoffmann. 

The English courts recognize that an arbitral award 
must be anchored to a legal system of the seat, and 
the English judges are willing to recognize a judgment 
of the legal system annulling that award. The criteria 
which the English judges will use to do so are the 
same that they use to recognize any other judgment. 
That is to say, the English judges will not recognize 
a judgment which has been procured by fraud or 
partiality on the part of the judge who has given it. 
In the Yukos case, the English judges already had 
a judgment of the Dutch courts recognizing that the 
judgment of the Russian court setting aside the Yukos 
award in Moscow was a fraudulent judgment. Relying 
on the principle of estoppel and on the decision of the 
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Dutch court, the English judges enforced the Yukos 
award. To have a seat where the judiciary is political 
or corrupt is not a good idea, noted Lord Hoffmann.

Hong Kong as a Seat

Lord Hoffmann asserted that Hong Kong has all the 
requirements necessary to be a suitable arbitral seat. 
Lord Hoffmann referred to an unfortunate and uniform 
perception that because it is a part of China, Hong 
Kong does not count as an independent jurisdiction. 
To that Lord Hoffmann responded that anybody who 
makes an effort to educate oneself would know that 
this perception is wrong.  

Comparing Hong Kong and Singapore as arbitral 
seats, Lord Hoffmann confessed to perhaps being 
biased, but stated that the Hong Kong Court of Final 
Appeal is of a higher caliber than the Singapore Court 
of Appeal. 

H K I A C  E M E R G E N C Y  A R B I T R AT O R 
T R A I N I N G  W O R K S H O P
By Yi-Shun Teoh, Clifford Chance

Introduction

As part of its continuing arbitrator training series, 
the Hong Kong International Arbitration Centre 
(“HKIAC”) ran a training workshop for arbitrators 
and practitioners on the emergency arbitrator (“EA”) 
procedures under the 2013 HKIAC Administered 
Arbitration Rules (the “Rules”) which entered into 

force on 1 November 2013.

Chaired and moderated by Richard Tan (Stamford 
Law, Singapore), the interactive training workshop 
at the HKIAC guided the participants through the 
EA procedures under the Rules using a number 
of case study scenarios that related to a leak of 
confidential information and trade secrets between 
a U.S. electronics manufacturer and its Indian 
component supplier.  The panelists included Teresa 
Cheng SC (Chairman, HKIAC), Kathryn Sanger 
(Consultant, Clifford Chance), Ruth Stackpool-Moore 
(Managing Counsel, HKIAC) and William Stone QC 
(independent arbitrator and former Judge of the High 
Court of Hong Kong).

Scenario 1: Legal framework and options available 
to a claimant seeking interim measures

Kicking off  the workshop, Ms Cheng SC and Mr 
Tan introduced the case study and explained the 
rationale behind the EA procedures.  Responding to 
the need for urgent interim relief from parties prior 
to the constitution of the arbitral tribunal, the HKIAC 
introduced provisions for the appointment of EAs in 
the Rules.  In practice, the constitution of an arbitral 
tribunal can often take a couple of weeks or months, 
especially in the event a challenge to any of the 
arbitrators.  Therefore, in order to protect the rights 
of a party pending constitution of the tribunal, the 
panel discussed the common forms of urgent interim 
relief that parties should consider, such as orders to 
preserve evidence or assets.  Where the element of 
surprise is critical for the type of relief sought (such as 
a Mareva injunction), Mr Stone QC noted that parties 
might still need to turn to the Courts for assistance 
since an EA application must be served on all other 
parties (Section 2(i), Schedule 4).

Scenario 2: The arbitral institution’s role

In the second scenario, Ms Sanger and Ms Stackpool-
Moore, both members of the HKIAC’s Rules Revision 
Committee, explained the operation of the EA 
procedures under the Rules.  Under the Rules, a party 
must file its EA application at the same time as (or 
following) the filing of a Notice of Arbitration (Section 
1, Schedule 4).  Ms Stackpool-Moore explained that 
such a requirement is intended to ensure that the 
respondent is informed of the nature of the overall 
dispute and the reasons for the EA application (by 
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way of comparison, the ICC requires parties to file 
a Request for Arbitration within 10 days of their EA 
application).  Further, the EA is to be appointed within 
2 days of the HKIAC’s acceptance of an application 
for emergency relief (Section 5, Schedule 4), with 
the panel noting that the HKIAC makes a prima facie 
assessment on the EA’s jurisdiction to determine the 
application.

Scenario 3: The procedural steps after the EA’s 
appointment and duties of the EA

In the third scenario, the panel and participants 
discussed the practical considerations of the 
provisions for an EA, including challenges to an EA’s 
jurisdiction, appropriate directions and deadlines 
for the procedural timetable.  The panel noted that 
the EA may conduct the proceedings in any manner 
it considers appropriate, taking into account the 
urgency inherent in the EA proceedings and ensuring 
that each party has a reasonable opportunity to be 
heard (Section 11, Schedule 4).  Further, the panel 
observed that a decision on the application has to be 
made within 15 days from the date on which the EA 
receives the file (Section 12, Schedule 4).  By way of 
comparison, the SIAC does not impose any specific 
deadline on an EA.

Scenario 4: The decision-making process: 
standards, tests and guidelines

In the fourth scenario, the panel and participants 
explored the matters an EA must consider in reaching 
a decision on an EA application.  First, the urgency 
of the application will be paramount and is a high 
threshold (Section 2(d), Schedule 4).  The panel 
noted that if the relevant circumstances are not truly 
urgent and no harm is likely to occur to the applicant 
prior to the constitution of the arbitral tribunal, an EA 
should not grant the relief requested.  Secondly, an 
EA is also entitled to take into account the factors that 
an arbitral tribunal may consider in granting interim 
measures (Article 23.4).  The panel explained that 
these factors include, but are not limited to:

(a) irreparable harm is likely to result if the 
measure is not ordered, and such harm substantially 
outweighs the measure requested; and

(b) there is a reasonable possibility that the 
requesting party will succeed on the merits of the 
case.

Scenario 5: Recognition and enforcement

In the final scenario, the panel and participants 
reflected on the recourse available to a dissatisfied 
party to the orders of an EA and the enforcement 
of such orders in Hong Kong. Under the Rules, any 
EA decision may, upon a reasoned request by a 
party, be modified, suspended, or terminated by the 
EA or the arbitral tribunal once constituted (Section 
18, Schedule 4).  However, the panel noted that, in 
practice, most EA decisions are voluntarily complied 
with, since adverse inferences might be drawn from 
a party’s non-compliance with an EA decision.  In 
respect of enforcement, the Hong Kong Arbitration 
Ordinance (Cap 609) empowers the courts to enforce 
EA decisions.  The panel observed that the orders of 
an EA, whether granted in or outside Hong Kong, are 
enforceable in Hong Kong in a similar manner to the 
orders of an arbitral tribunal (see Section 22B of the 
Arbitration Ordinance (Cap 609)).

Comment

The HKIAC’s interactive training workshop on the 
EA procedures was informative and practical for 
participants.  The panel’s first-hand experiences of the 
EA procedures from other arbitral institutions offered 
valuable insights for both arbitrators and counsel.  
It is hoped that the HKIAC’s continuing arbitrator 
training series will provide further opportunities for 
practitioners to develop their practical skills as an 
arbitrator.
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A N  I N - H O U S E  C O U N S E L’ S 
P E R S P E C T I V E  O N  E F F E C T I V E 
M A N A G E M E N T  O F 
A R B I T R AT I O N : 
By Alan Tsang, Sidley Austin

Introduction

Delegates from all over the world gathered at the 
Hong Kong office of Sidley Austin to take part in a 
lively seminar co-organized by the ICC to discuss the 
recent ICC publication entitled “Effective Management 
of Arbitration – A Guide for In-House Counsel and 
Other Party Representatives” (ICC Guide).

Given that the ICC Guide caters particularly for in-
house counsel, a panel of distinguished present and 
former in-house counsel was assembled to provide an 
in-house perspective on the arbitration process.  The 
panel consisted of Laura C. Abrahamson (O’Melveny 
& Myers LLP, formerly Occidental Petroleum), 
Philippe Cavalieros (Winston & Strawn LLP, formerly 
Renault), Stanley S.C. Lo (Paul Y. Engineering 
Group Limited), Christopher To (Construction 
Industry Council) and John Wang Qiang (China 
National Machinery Industry Corporation).  The panel 
discussion was moderated by Charles Allen (Sidley 
Austin).

The ICC Guide

Jason Fry (Clifford Chance Europe LLP), the former 
Secretary General of the ICC International Court 
of Arbitration, explained why the ICC Guide was 
prepared.  Mr Fry said that improving the “timeliness 
and cost effectiveness” of the arbitration process 
had been on the ICC’s agenda for some time.  As 
a first step in tackling this issue, the ICC published 
a report on controlling time and costs of arbitration 
in 2007.  This report found that 82% of the costs of 
an arbitration were party costs, comprising lawyers’ 
fees and expenses, expenses related to witness and 
expert evidence, and other costs incurred by the 
parties for the arbitration.  It follows that if the party 
costs could be reduced by making the arbitral process 
more efficient, the timeliness and cost effectiveness 
of arbitration could be significantly improved.  The 
report therefore suggested a series of measures for 
each phase of the arbitration that the arbitral tribunal 
and parties could deploy to reduce time and costs.  

Mr Fry said that the issue of time and costs in 
arbitration was also addressed in its revision of the ICC 
Rules of Arbitration (1998).  The revised ICC Rules 
of Arbitration (2012) were developed with improving 
the time and cost-effectiveness of ICC arbitrations 
in mind, and Articles 22-24 and Appendix IV of the 
new Rules were revised and introduced specifically 
to address this issue.  These new provisions strive to 
focus the parties and the arbitral tribunal’s attention 
on the need to adopt a “tailor-made” approach to 
arbitration procedure and avoid the so-called “boiler-
plate” procedural order No. 1.

The ICC Guide represents the latest development 
in this regard.  Mr Fry described that the ICC Guide 
seeks “to foster a more collaborative approach” in 
the design of the arbitration process by focusing 
the attention of the party representatives (often the 
in-house counsel) and outside counsel on certain 
procedural issues with a view to devising a cost-
effective procedure.  As the name of the ICC Guide 
suggests, it was designed with in-house counsel in 
mind as they are very often in a position to make 
important strategic decisions in connection with the 
arbitration, e.g. engaging in early case assessment 
or settlement.

Panel Discussion

Members of the panel unanimously agreed that the 
ICC Guide would be conducive to reducing time and 
costs in arbitration.

Mr Cavalieros agreed that in-house counsel need 
to find a “role” in the arbitration process and that 
role has to be an active one.  In his view, given 
that appropriate decisions would need to be made 
by in-house counsel at important junctures in the 
arbitration, the ICC Guide could be useful as a toolkit 
to assist them in making those decisions.  Referring 
to the Winston & Strawn publication on “International 
Arbitration and the Role of In-House Counsel”, Mr 
Cavalieros argued that in-house counsel should be 
at the centre of the arbitration process because he or 
she would normally be involved at the very beginning 
when the cost-risk-benefit analysis is carried out 
within the organization, before outside counsel is 
engaged, and before the commencement of the 
arbitration.  In his view, that role should not fade when 
outside counsel is appointed.  Mr Cavalieros further 
commented that in-house counsel should participate 
actively in the case management conference and be 
able to “re-program” the arbitration process.
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Ms Abrahamson agreed that in-house counsel should 
play a “key role” and there should be a “strategic 
partnership” between in-house counsel and outside 
counsel.  In respect of the costs of an arbitration, 
speaking from the perspective of an in-house counsel 
and from a business point of view, Ms Abrahamson 
bluntly described those costs as a “destruction 
of shareholders’ wealth” and the role of in-house 
counsel should therefore focus on how to mitigate 
this destruction.  During the course of an arbitration, 
in addition to assisting with the preparation of factual 
evidence, and the identification of suitable factual and 
expert witnesses, in-house counsel should play a high 
level role in setting the objectives of the arbitration 
process itself, e.g. winning or settlement, the setting 
of precedent.  According to Ms Abrahamson, in-
house counsel generally has access to management 
to deal with these issues and the ICC Guide would 
assist them in having a “productive conversation” 
with senior decision makers.

Being a regular user of arbitration in Hong Kong, 
Mr Lo’s perspective is that of an in-house counsel 
working for a Hong Kong contractor in the construction 
industry.  He considered that in-house counsel 
should be more proactive in managing disputes, in 
particular, in relation to the availability of witnesses 
and the evidence provided by them during the course 
of an arbitration.  Mr To was of the view that the 
ICC Guide would assist in helping to “move things 
forward” in an arbitration and commented that the 
case management procedure in the new ICC Rules 
is very useful to parties  unfamiliar with international 
arbitration.  

From the point of view of Chinese state-owned 
enterprises, Mr Wang informed the delegates that 
the creation of the position of in-house counsel 
in Chinese companies is a “new trend” and many 
in-house counsel are therefore not familiar with 
international arbitration.  In the circumstances, the 
ICC Guide would be extremely useful in educating 
Chinese in-house counsel about their role in an 
arbitration.

Conclusion

Overall the seminar was informative in introducing 
the ICC Guide to the in-house counsel community.  In 
giving his closing remarks, Mr Ronald Sum (Troutman 
Sanders) stated how he wished that the ICC Guide 
would have been available to assist him in managing 
arbitration proceedings while he was a junior in-

house counsel in the shipping industry.  Mr Sum 
indicated that he would recommend the ICC Guide 
not only to in-house counsel, but also to other party 
representatives such as “managers and government 
officials”.

F R O M  T H E  A S I A N  M A P

C H A N G E S  T O  T H E  C I E TA C 
A R B I T R AT I O N  R U L E S : 
A N O T H E R  S T E P  T O W A R D 
I N T E R N AT I O N A L I Z AT I O N
By Lei Shi, Clifford Chance

Introduction

The China International Economic and Trade 
Arbitration Commission (CIETAC) recently 
announced a revision to its arbitration rules (“2015 
Rules”), which will came into effect on 1 January 
2015.

CIETAC last updated its rules in 2012, but significant 
developments have occurred since then; its former 
Shanghai and Shenzhen Sub-commissions have 
declared their independence (“CIETAC Split”), and 
the CIETAC Hong Kong Arbitration Centre (CIETAC 
HK) has been established. The 2015 Rules address 
these developments, and are also receptive to 
new trends in international arbitration practice (for 
example, inclusion of provisions on emergency 
arbitrators). This note summarizes the key changes 
in the 2015 Rules.

Special Provisions for CIETAC HK Arbitration

Chapter VI of the 2015 Rules (Articles 73-80) contains 
special provisions applicable to cases accepted and 
administered by CIETAC HK. The following provisions 
are particularly noteworthy.

1. Unless otherwise agreed by the parties, an 
arbitration administered by CIETAC HK will be 
deemed to have its seat in Hong Kong and be 
governed by Hong Kong arbitration law.  Further, 
an award rendered in such an arbitration will be 
considered a Hong Kong award (Article 74).
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2. Regarding jurisdictional challenges, the Hong 
Kong specific provisions are more aligned with 
international practice than the general provisions. 
The power to decide on jurisdictional challenges 
under Article 75 is vested with the tribunal (in 
contrast, the general provisions vest that power 
with CIETAC, which may delegate its power to 
the arbitral tribunal where necessary, see Article 
6.1). The deadline for raising the jurisdictional 
challenge has also been brought forward to the 
time of submitting the first substantive defence 
(in contrast, the general provisions enable it to 
be raised no later than the first oral hearing (if 
any), see Article 6.4).

3. Pursuant to Article 76, the parties have more 
flexibility nominating arbitrators not listed in 
CIETAC’s Panel of Arbitrators, even without the 
parties’ agreement to do so (such agreement is 
required under the general provisions, see Article 
26.2). Nonetheless, such nomination is still 
subject to confirmation by CIETAC’s Chairman.

4. Where Chapter VI applies, the tribunal is 
expressly permitted to grant any appropriate 
interim relief, subject to the parties’ agreement 
otherwise (Article 77.1). This power is broader 
than the tribunal’s power in Mainland-seated 
arbitrations, which will be discussed below.

Emergency Arbitrator Proceedings

Following the recent practice of other international 
arbitration institutions, the 2015 Rules provide for the 
appointment of an emergency arbitrator (Appendix 
III).

This new procedure must be placed in the context 
of Mainland arbitration laws.  In Mainland-seated 
arbitrations, the scope of an emergency arbitrator’s 
power is limited. Under the PRC Arbitration Law and 
Civil Procedure Law, the PRC courts have exclusive 
powers to grant conservatory measures (including 
evidence preservation, asset preservation and those 
similar to mandatory or prohibitory injunctive relief) 
in support of arbitration. CIETAC is not permitted to 
decide a party’s application for such conservatory 
measures. It must forward the application to the 
competent court. Nonetheless, as CIETAC pointed 
out in its press release, a Mainland-seated emergency 
arbitrator may still be able to grant interim relief that 
is not reserved by the PRC courts (it remains to be 
seen which interim relief may fall within this category), 

or which may be enforced in other jurisdictions (e.g., 
Hong Kong). CIETAC has also highlighted that 
such emergency relief is a meaningful supplement 
to the court-mandated conservatory measures, 
especially for foreign parties, because, among other 
reasons, the document notarization and legalization 
requirements in court proceedings should be relaxed 
or waived in emergency arbitrator proceedings.

The emergency arbitrator proceedings are more 
likely to be used in cases administered by CIETAC 
HK (Article 77.2) or where the interim measures are 
to be enforced in Hong Kong. Pursuant to Section 
22B of the Hong Kong Arbitration Ordinance “any 
emergency relief granted, whether in or outside Hong 
Kong, by an emergency arbitrator under the relevant 
arbitration rules is enforceable in the same manner 
as an order or direction of the Court that has the 
same effect.”

Multi-Party and Multi-Contract Arbitration

With the increasing complexity of transactions, multi-
party and multi-contract arbitration has become more 
common. To cope with this trend, the 2015 Rules 
have introduced new or updated provisions relating 
to (i) single arbitration under multiple contracts, (ii) 
joinder, and (iii) consolidation.

Single Arbitration under Multiple Contracts (Article 
14)

Single arbitration under multiple contracts is 
permissible under the 2015 Rules if (1) the contracts 
involve a principal contract and ancillary contracts, or 
involve the same parties having a legal relationship 
of the same nature; (2) the disputes arise out of the 
same transaction or the same series of transactions; 
and (3) the arbitration agreements under these 
contracts are identical or compatible.

Joinder (Article 18)

A party may apply to join a third party to the arbitration 
proceedings based on an arbitration agreement that 
prima facie binds that third party. 

If the additional party is joined before formation of the 
tribunal, arbitrators shall be nominated and appointed 
in accordance with the multi-party tribunal provisions 
(i.e. Article 29). If the additional party is joined after 
formation of the tribunal and requests to nominate 
or entrust the CIETAC Chairman to appoint an 
arbitrator, both sides shall go through the nomination/
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appointment process again in accordance with Article 
29. Notably, under Article 29, if either side fails to jointly 
nominate or jointly entrust the CIETAC Chairman to 
appoint an arbitrator within 15 days from its receipt 
of the Notice of Arbitration, the CIETAC Chairman 
shall appoint all three arbitrators and designate one 
of them as the presiding arbitrator. 

Consolidation (Article 19)

Under the old rules, the agreement of all parties 
was necessary to consolidate multiple arbitration 
proceedings. 

In contrast, the 2015 Rules grant CIETAC the power 
to consolidate, even without party consent, provided 
that the claims in different proceedings are made 
under (i) the same arbitration agreement, (ii) multiple 
but identical or compatible arbitration agreements 
involving the same parties with legal relationships 
of the same nature, or (iii) multiple but identical or 
compatible arbitration agreements, under contracts 
consisting of a principal contract and ancillary 
contracts. In making this decision, CIETAC is 
required to consider all relevant factors, including the 
opinions of all parties and the correlation between 
the arbitrations concerned.

This revision reduces the risks of delays and 
added costs that result from one or more parties 
unreasonably resisting the consolidation of multiple 
arbitration proceedings.

Other Notable Changes

The 2015 Rules also contain the following changes:

1. In the event the arbitration agreement refers 
to a sub-commission whose authorization has 
been terminated, the case will be accepted by 
the Beijing-headquartered CIETAC Arbitration 
Court (Article 2.6). This is intended to address 
jurisdictional uncertainties that have arisen as a 
result of the CIETAC Split.

2. Service by public notary, entrustment or retention 
are expressly permitted as acceptable service 
methods (Article 8.3). 

3. The rules for the first time provide that subject to 
the other arbitrators’ authorization, the presiding 
arbitrator has the discretion to decide procedural 
matters (Article 35.5).

4. The summary procedure set out in Chapter IV 

now applies to cases in which the amounts in 
dispute do not exceed RMB 5 million (Article 56).  
The previous threshold was RMB 2 million. 

Conclusion

The 2015 Rules are a significant step in CIETAC’s 
continuing efforts toward internationalization. The 
changes make CIETAC a more competitive option to 
parties who wish to adopt a set of procedural rules 
that have Chinese features but which also reflect 
international standards. 

O N E - O N - O N E  W I T H …

6 0  M I N U T E S  W I T H  L O R D  H O P E 
O F  C R A I G H E A D
By Desmond Ang, O’Melveny & Myers 

Interview at the Four Seasons

The setting was the lobby of the Four Seasons 
Hotel. The subject was none other than Lord Hope of 
Craighead, who, until his retirement in 2013, served 
as Deputy President of the Supreme Court of the 
United Kingdom. Given Lord Hope’s tight schedule 
in Hong Kong (he was in town only three days), the 
HK45/HKIAC newsletter editorial team was fortunate 
to snare a spot in his diary. 

Emerging from breakfast wearing a dark grey suit, 
blue and white checked shirt and a grey and red tie, 
Lord Hope apologetically explained that he would 
have to excuse himself after an hour to attend another 
meeting. I wasn’t expecting an apology from a former 
Law Lord; I was grateful for the 60 minutes but 
concerned whether I could do justice to the allotted 
time given the long list of questions I had prepared.

Beginnings of a great legal career

Lord Hope—born in Edinburgh, 76 years ago, as 
James Arthur David Hope—earned his undergraduate 
degree not in Scotland but in Cambridge, where he 
read classics (Greek and Latin). He explained that it 
was then quite a typical subject to pursue (his great 
Scottish contemporary on the House of Lords, the 
late Lord Clyde, also read classics, but at Oxford).
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Upon graduation, Lord Hope returned to Scotland 
to study law at the University of Edinburgh. It was 
perhaps unsurprising that he chose to read law as 
he came from a long line of Edinburgh lawyers. That 
said, Lord Hope was not certain he would end up 
practicing  law. After the first year of law school, he 
applied to join the Civil Service, a path that provided 
far more job security (and a pension) than a career 
at the Bar. The Civil Service offered him a position 
that was to commence immediately, but Lord Hope 
still intended to complete his final year in law school, 
so requested to defer his start date. The Civil Service 
declined his request, which would have placed him 
beyond its age limits. He was forced to choose 
between jettisoning his legal education and forsaking 
the security of Civil Service employment. 

The legal world can only have Lord Hope’s then-
girlfriend (now his wife of 48 years) to thank as Lord 
Hope, after discussing the options with her, ultimately 
decided to continue with his legal education.

From Advocate to Appellate Judge - a quantum leap

After earning his LL.B. in 1965, Lord Hope qualified 
as an Advocate at the Scottish Bar and commenced 
his practice in Edinburgh. As a junior, Lord Hope 
developed a wide-ranging practice, including 
commercial law, construction & engineering, oil & 
gas disputes, and general common law as well as a 
certain amount of criminal law. There was precious 
little arbitration practice then in Scotland; Lord Hope 
had his first experience as counsel in an arbitration 
in 1969 and served for the first time as an arbitrator 
in 1980.

His first significant career change did not take place 
until 1986 when he was appointed to the helm of 
the Scottish Bar. In his three years in that position, 
he had to deal extensively with the media and other 
members of the legal profession. This visible public 
role in Scotland’s legal sphere provided Lord Hope a 
platform to launch his career in public service.   

From there he was directly appointed to the role of Lord 
President of the Court of Session, a position at the 
apex of the Scottish judiciary. His direct appointment 
as Lord President was, in itself, highly unusual for 
someone without a political background, even though 
the appointment was ultimately made by UK’s then-
Prime Minister, the late Lady Margaret Thatcher. 
Clearly, he must have impressed the powers-that-be 
during his time as head of the Scottish Bar. 

As Lord President and the youngest member of the 
Court of Session, he occupied the most senior role in 
the Scottish judiciary for seven years before he was 
invited in 1996 to serve as the Scottish member of 
the Appellate Committee of the House of Lords, the 
UK’s highest court at the time (12 Law Lords served 
on the Appellate Committee: nine from England, 
two from Scotland, and one from Northern Ireland). 
Altogether, Lord Hope served almost 17 years at the 
top of the judicial hierarchy (13 years in the Appellate 
Committee and almost four years as Deputy President 
of the Supreme Court).

By the time of his retirement, Lord Hope had enjoyed 
a stellar career spanning 48 years—half as counsel, 
half as an appellate court judge.

Memorable cases at the bench

I asked Lord Hope to share some of the more 
memorable cases he heard as a judge. One involved 
a patient in a persistent vegetative stage and whether 
it was lawful to withdraw life support. The Court of 
Session, of which he was Lord President, ruled that 
such withdrawal was lawful. It was at that time—in 
the early 90’s—a groundbreaking legal development. 
Another early case involved the rights of a gay man 
(the man and his partner were both working as 
nurses in a disabled hospital) to adopt a disabled 
child. Although it was not possible for gay couples 
to adopt back then, following a glowing report from a 
social worker on the suitability of both men, the court 
decided to rule in the best interest of the child and 
avoided the problem by making an adoption order in 
the man’s name only, even though it was understood 
that he would go on living with his partner.  According 
to Lord Hope, both cases were decided against the 
backdrop of whether and how religious belief should 
interact with the relevant legal principles. In both 
cases, the court ultimately ruled on the basis of what 
was in the best interest of the individuals in question. 
In particular, in the adoption case, the Court of First 
Session had to overturn the ruling of the judge at 
first instance whose ruling had the support of various 
religious sections of Scottish society. To Lord Hope, 
the only relevant legal principle was the best interest 
of the child. Once that was identified, it was clear 
that the gay man’s right to adopt should be affirmed, 
notwithstanding any possible backlash from the 
religious community.

This commitment to applying the relevant legal 
principles is most evident in difficult cases. Sitting 
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on the Supreme Court, Lord Hope had to decide 
whether the right to life, enshrined in the European 
Convention of Human Rights, extended to British 
soldiers once they stepped into the war zone. To 
Lord Hope, the right to life mandated that soldiers 
should be sent to battle only if they have proper 
training and equipment. While there were concerns 
about the wider ramification of the judgment on the 
battlefield, Lord Hope is adamant that imposing such 
an obligation on the government is neither unrealistic 
nor disproportionate.

Conscious I was straying into rather unfamiliar 
territories for an arbitration newsletter, I returned to 
the more familiar cases of Fiona Trust and Dallah, 
two important decisions from the then House of 
Lords and the Supreme Court on arbitration. 

In Fiona Trust, the ship owners wished to rescind 
charter-party contracts on the grounds that the 
contracts were procured by bribery. The ship owners 
also sought injunctions preventing arbitration on the 
basis that the contracts, together with the arbitration 
agreement therein, had been rescinded. 

In its 2007 ruling, the House of Lords affirmed the 
principle that arbitration clauses should be construed 
liberally and semantic games about whether a dispute 
arose ‘out of’, ‘under’, or ‘in connection with’ a contract 
should be avoided. It further affirmed the separability 
doctrine and held that absent a direct impeachment 
of the arbitration agreement itself, the arbitral tribunal 
had competence to determine whether the arbitration 
agreement could be rescinded. On the facts, the 
House of Lords held that the arbitration agreement 
had not been impeached. 

Lord Hope was delighted that the principle of 
severability was finally resolved under English law 
in Fiona. In circumstances where any challenge to 
the validity of the main contract does not affect the 
arbitration agreement, Lord Hope is emphatic that 
the arbitration agreement should survive, and that 
one should always give effect to the intention to 
arbitrate whenever possible. 

Lord Hope then turned to the Supreme Court’s 
2010 decision in Dallah, another preeminent case 
in arbitration. In Dallah, Pakistan sought to resist 
enforcement of an arbitral award on the basis that 
the government was not a party to the arbitration 
agreement. The Supreme Court was of the view 
that under English law, a court is entitled to review 
the arbitral tribunal’s decision as to jurisdiction on a 

de novo basis. The Supreme Court then examined 
whether under French law (the law of the seat and 
which governed the arbitration agreement), the 
government of Pakistan, a non-signatory to the 
original arbitration agreement, would be bound by the 
arbitration agreement. It concluded that there was no 
common intention that the Government of Pakistan 
would be bound and accordingly refused to enforce 
the award. A twist in this tale is that shortly after the 
release of the Dallah judgment, the Paris Court of 
Appeal ruled in favour of enforcement of the award.

Lord Hope rejects criticism that Dallah has somehow 
eroded England’s pro-arbitration reputation 
particularly with the Paris Court of Appeal ruling in 
favour of enforcement. That the Parisian court arrived 
at the opposite conclusion failed to change his mind 
on the correctness of the Supreme Court’s decision. 

“These differences occur… To interpret foreign 
law, the English court took the best advice 
available, and the fact that we reached a 
different conclusion is just a consequence of 
each state being different to each other... Our 
conscience is clear based on applying the law 
as we see it.”

Life following retirement

With time running short, we finally touched on the 
present.

Following his retirement from the Supreme Court last 
year, Lord Hope received an invitation from Brick 
Court Chambers (one of UK’s leading commercial 
sets) to join them as an arbitrator.

“I had wanted to do something other than giving 
lectures. My son [James Hope, an international 
arbitration partner at Vinge in Stockholm] had 
encouraged me to join Brick Court as a door 
tenant with a view to seeing whether there is 
any interest in appointing me as arbitrator.”

As we spoke, Lord Hope divulged an interesting 
point: His son is apparently more famous in the 
international arbitration circuit than he is. Beaming 
with pride, Lord Hope said, “I am sometimes known 
as James Hope’s father!”

It has been nearly a year since Lord Hope joined 
Brick Court, and he clearly relishes the different 
experience of being an international arbitrator.

“As a judge, you are employed full-time 
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in a court in your own country. Being an 
international arbitrator is completely different 
where one has to circulate internationally and 
getting the opportunity to meet different people 
from different locations with great experience 
in international arbitration.”

Lord Hope also recently fortified his connections 
in Asia when he accepted an invitation from Gavin 
Denton to join Arbitration Chambers in Hong Kong, 
which will serve as the Asian base for his new career 
as an international arbitrator. This new Asian base 
will surely serve him handy as we can expect a lot 
of interest from Asian parties seeking to secure 
the services of a former Supreme Court judge. 
Lord Hope is currently involved in three arbitration 
cases, one of which is an ad hoc arbitration seated 
in Malaysia where he is the presiding arbitrator 
(the other two cases, ICC and LCIA, are seated in 
London). Interestingly, all three cases concern oil- 
and gas-related disputes, an area of focus when he 
was a counsel in Edinburgh.

Hallmarks of a good adjudicator

I posed Lord Hope the question what were the 
qualities a good judge or arbitrator should possess. 
In Lord Hope’s view, the most important quality is a 
good listening ear.

“The job of an appellate judge is to listen to 
counsel’s argument and to give each side a 
fair hearing. The same technique applies to 
international arbitration. If anything, the role 
of the appellate judge is to give both parties a 
fair hearing and give a reasoned decision why 
one side has won and why the other side has 
lost. The judgment has to be drafted in a clear, 
accessible fashion, especially for the losing 
side. One difference of course in international 
arbitration is that one has to hear the evidence, 
but the basic function is the same, and I hope 
that the judicial qualities that served me well 
then will serve me now here.” 

It is great news to the broader international commercial 
community that Lord Hope has decided to continue 
putting his hallmark judicial qualities, honed by 24 
years on the bench, into good use as an international 
arbitrator. 

Before I knew it, my 60 minutes is up…but not before 
Lord Hope indulged my request for a photo op!
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C A S E  R E V I E W

H O N G  K O N G :  Z  V  A  A N D  O T H E R S 
( H C C T  8 / 2 0 1 3 )  -  I M P O R TA N C E 
O F  S P E C I F Y I N G  T H E  P L A C E  O F 
A R B I T R AT I O N : 
By Andrew Chin, Baker & McKenzie 

Republished from http://www.globalarbitrationnews.com

Introduction

The place of arbitration is of pivotal importance to 
any arbitration because it determines:

• the legal system which supplies the lex arbitri, 
which is the law of the arbitration agreement 
that determines the meaning, validity and 
enforceability of the arbitration agreement; and 

• the court which hears applications to challenge 
the arbitral tribunal (eg. jurisdiction, bias, etc...)  
and set aside the arbitral award. 

Problems can therefore arise when the place of 
arbitration is ambiguous, particularly when the parties 
specify a place of arbitration to be a federal state that 
comprises of multiple distinct legal systems.    For 
example, the People’s Republic of China (“PRC”) 
is made up of mainland China and the two former 
British and Portuguese colonies, namely Hong Kong 
and Macau respectively, which have their own distinct 
legal system.  The distinctions between the mainland 
Chinese legal system and the Hong Kong legal 
system are particularly acute because the former is 
a civil law system and a non-Model Law jurisdiction, 
whereas the latter embraces a common law system 
and is a Model Law jurisdiction. 

The case of Z v A (parties’ names have been 
anonymized in the judgment) is an illustration of 
the problems caused when it is unclear whether the 
parties have specified mainland China or Hong Kong 
as the place of arbitration and how the Hong Kong 
court resolved the ambiguity. 

Background Facts

Party Z and Party A (including other related 
companies) entered into two related agreements, 
which we will refer to as the CKD Agreement and the 

TC Agreement.  

The arbitration clauses in these two Agreements 
were broadly identical and they read as follows:

CKD Agreement: “In case of breach of any 
of the Articles of this agreement by either 
of the parties, both Parties agree to put best 
efforts to remedy by negotiations.  Otherwise, 
those Parties agree to arbitration as per the 
International Chamber of Commerce and held 
in CHINA? ..(sic)” (emphasis added) 

TC Agreement: “Any dispute, controversy or 
difference which may arise between the parties 
out of or in relation to this Agreement or for 
the breach thereof shall be settled amicably 
by the parties, but in case of failure, it shall be 
finally settled in CHINA by arbitration pursuant 
to the Rules of the International Chamber of 
Commerce whose award shall bind the parties 
hereto.” (Emphasis added)

The governing law of both Agreements is the law of 
mainland China.  

The Parties could not resolve their differences, so 
Party A commenced a ICC arbitration against Party Z 
and identified Hong Kong as the place of arbitration in 
their Request for Arbitration because “China” meant 
Hong Kong.  Party Z took the opposite view that the 
place of arbitration was mainland China.  In view of 
the Parties’ disagreement on the place of arbitration, 
the ICC Secretariat fixed the place of arbitration as 
Hong Kong using its powers Article 14(1) of the ICC 
Rules (1998 edition, now superseded by the 2012 
edition), which read:

“The place of arbitration shall be fixed by the 
(ICC Court) unless agreed upon by the parties.” 

The ICC Court then proceeded to appoint Mr Gavin 
Denton as the sole arbitrator.  The jurisdictional 
question of the proper seat of arbitration was referred 
to the Arbitrator for determination, who upheld 
the place of arbitration to be Hong Kong, so Hong 
Kong law was the procedural law applicable to the 
arbitration.  In this regard, the Arbitrator reasoned 
that:

“As the parties could not agree on a city in China 
as the place of arbitration, on 15 December 
2011 (in accordance with Article 14(1) of the 
ICC Rules), the ICC Court fixed the place of 
arbitration as Hong Kong, PR China.” 
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Party Z then applied to the Hong Kong Court of First 
Instance to set aside the jurisdictional award pursuant 
to Section 34 of the Arbitration Ordinance (Cap. 609) 
(which incorporates Article 16 of the Model Law 
into Hong Kong law) because the arbitration was 
not conducted in accordance with the agreement 
between the Parties.  The application was heard by 
Justice Mimmie Chan.    

The Court’s Ruling

Chan J upheld the Arbitrator’s ruling that Hong Kong 
is the place of arbitration for two key reasons. 

1. Firstly, as there was an inherent ambiguity on 
whether the word “China” meant Mainland China 
or Hong Kong, the ICC Court was entitled to use 
its powers under Article 14(1) of the ICC Rules to 
fix Hong Kong as the place of arbitration. 

2. Secondly, it is an established principle of 
contractual interpretation that the parties are 
presumed to be aware of the relevant legal 
background surrounding the formation of their 
contract and that they intend their contract to be 
legally enforceable.  This principle gives rise to 
two consequential findings.  

3. The Parties must have been aware that the PRC 
had resumed sovereignty over Hong Kong when 
they signed the two Agreements and it would 
have been artificial for them to refer to “China” as 
meaning “China excluding Hong Kong” or “China 
including Hong Kong”.  It was therefore open for 
the ICC Court to fix Hong Kong as the place of 
arbitration.  

4. Additionally, the Parties would also have been 
aware that there was uncertainty over whether 
a mainland Chinese court would enforce a ICC 
arbitral award that was seated in mainland China.  
This is because arbitral awards in mainland China 
must be administered by a registered arbitral 
commission pursuant to the PRC Civil Procedure 
Law and the ICC is not such a commission.  Both 
Parties’ mainland Chinese law experts provided 
conflicting evidence on this issue, which was 
largely due to conflicting mainland Chinese case 
law on the enforceability of ICC arbitral awards 
in mainland China.  By contrast, a ICC arbitral 
award rendered in Hong Kong would face no 
enforcement difficulties, either in mainland China 
or Hong Kong.  Accordingly, Chan J held that:

“On such basis and bearing in mind that the 
object of an arbitration agreement must be 
to have the dispute resolved by a process 
which would result in a final, binding and 
enforceable award, I would agree with the 
Arbitrator that the Arbitration between the 
parties in this case should be conducted in 
Hong Kong.”

Observations

It is common for lawyers and laymen to refer to 
mainland China as simply “China”.  If parties wanted 
to refer to either Hong Kong or Macau, it is the 
author’s experience that the contract would expressly 
say ‘Hong Kong’ or ‘Macau’.   

Z v A therefore poses an interesting conundrum: 
how does one refer to mainland China without also 
referring to either Hong Kong or Macau?  

Common terms used to refer to mainland China, such 
as the People’s Republic of China, would logically 
suffer from same inherent ambiguity as “China”.  It is 
unfortunate that Chan J did not offer more guidance 
to the arbitration community, but had instead held:

“As reasonable, rational businessmen I would 
accept that they must have been aware at the 
time the Agreements were made that China 
had resumed sovereignty over Hong Kong, 
and that legally as well as geographically, Hong 
Kong is a part of China.  It would be artificial in 
my view to hold that ye parties had intended 
the relevant provision, with reference to the 
location where the Arbitration is to be held 
to mean either “Chia excluding Hong Kong”, 
or “China including Hong Kong”.  Where the 
parties in this case had chosen to use “China” 
as the place where the Arbitration is to be held, 
it must, on a plain and ordinary reading of the 
expression used and of the agreements, mean 
just that.”

Accordingly, parties which have used the word ‘China’ 
or any of its equivalent, particularly those who have 
opted for ICC arbitration, should be psychologically 
prepared that their arbitrations will be seated in Hong 
Kong for the near future.  For those parties who 
want mainland China to be the place of arbitration, 
they will be well advised to use the formula “China 
(excluding Hong Kong and Macau)” or its equivalent 
in their arbitration agreements.  
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H O N G  K O N G :  T  V  T S  [ 2 0 1 4 ] 
4  H K L R D  7 7 2  –  A R B I T R AT I O N 
A G R E E M E N T  O P E R AT I V E  U N T I L 
A L L  M AT T E R S  I N  D I S P U T E  A R E 
S E T T L E D : 
By Jose-Antonio Maurellet, Des Voeux Chambers

Facts

T and TS entered into a contract (the “Fabcon 
Agreement”) to build a clean room of a Russian 
semiconductor manufacturing plant. T and B entered 
into a separate agreement (the “IP Agreement”) for 
the transfer of technology and training from B to T 
for the operation of the clean room. B’s performance 
of the IP Agreement was secured by J’s guarantee 
(the “Guarantee”). The Fabcon Agreement, the 
IP Agreement, and the Guarantee all contained 
arbitration clauses (the “Arbitration Clauses”).

The Arbitration Clauses covered “any dispute, 
difference or claim arising out of or connected with” 
the Fabcon Agreement, and “any dispute between 
the parties with respect to the rights and obligations 
set out in” the IP Agreement and the Guarantee. 

T alleged breach of the Fabcon Agreement and the IP 
Agreement and terminated the contracts accordingly. 
An arbitration, ICC Case 15438, was commenced by 
T against TS, B and J on 4 February 2008 for refund 
of the deposits paid to TS and B under the Fabcon 
Agreement and the IP Agreement respectively (the 
“Deposits”) and payment of sums due from J under 
the Guarantee. The ICC Case 15438 tribunal (the 
“Tribunal”), by a Partial Award dated 20 January 2010, 
dismissed T’s claims and allowed the counterclaims 
by TS and B for T’s wrongful termination and breach 
of the Fabcon Agreement and the IP Agreement; 
and, by a Final Award dated 10 October 2011, 
awarded damages to TS and B. On 17 October 2013, 
T’s application to set aside the Final Award was 
dismissed by the Court. 

In December 2012, T commenced court proceedings 
(the “Court Proceedings”) against TS, B and J for 
refund of the Deposits and enforcement of the 
Guarantee. TS, B and J applied for stay of the Court 
Proceedings based on the Arbitration Clauses. T 
argued that the parties’ agreement to refer their 
dispute to arbitration (the “Arbitration Agreement”) 
pursuant to the Arbitration Clauses was inoperative 

because T had already referred their dispute to the 
Tribunal, which did not deal with the refund of the 
Deposits as part of the Final Award in ICC Case 
15438. The Court Proceedings should therefore be 
allowed to proceed notwithstanding the Arbitration 
Clauses.

The Arbitration Agreement was not inoperative

Mimmie Chan J held that the Arbitration Clauses all 
contemplated that more than one dispute might arise 
and all such disputes would be referred to arbitration. 
The Arbitration Clauses should not be considered 
performed or discharged simply because one dispute 
had already been referred to arbitration. The parties’ 
present dispute regarding the Deposits remained 
“connected with” the Fabcon Agreement and “with 
respect to the rights and obligations set out in” the IP 
Agreement and the Guarantee, and hence fell within 
the Arbitration Clauses. The parties could not have 
intended to subject the present dispute to litigation 
instead of arbitration, following “the sensible and 
rational business persons approach”.

Given the Arbitration Agreement was still operative, 
the present dispute should be referred to arbitration. 
The Court therefore granted a stay of the Court 
Proceedings. 

Conclusion

This decision is consistent with the holding in 
Radio Publicity (Universal) Limited v Compagnie 
Luxembourgeoise de Radiodifusion [1936] 2 All 
ER 721 at 728 that “where there is an agreement 
between the parties, which not only involves certain 
duties on each side, but also involves an agreement 
that disputes shall be settled by arbitration, until all 
matters in dispute under the agreement have been 
duly settled, the agreement is still perfectly operative, 
although it may be that an end has been put to the 
relations which the agreement originally brought into 
being between the two parties”. 

Hong Kong courts are reluctant to allow parties to 
“circumvent” an arbitration agreement to litigate 
a dispute which was not completely resolved by 
previous arbitration proceedings when the arbitration 
agreement was intended to cover all disputes arising 
between the contractual parties. This is consistent 
with the “the sensible and rational business persons 
approach”.
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E N G L A N D  &  W A L E S :  S H A G A N G 
S O U T H - A S I A  ( H O N G  K O N G ) 
T R A D I N G  C O .  L T D  V  D A E W O O 
L O G I S T I C S  [ 2 0 1 5 ]  E W H C  1 9 4 
( C O M M )   -  D E T E R M I N I N G  T H E 
L E X  A R B I T R I : 
By Andrew Chin, Baker & McKenzie 
Republished from http://www.globalarbitrationnews.com

The English High Court case of Shagang South-Asia 
(Hong Kong) Trading Co. Ltd v Daewoo Logistics 
[2015] EWHC 194 (Comm) (“Shagang”) is another 
illustration in a long line of cases of how the courts 
will determine the law of the arbitration where the 
parties have left it silent.  

However, Shagang goes one step further than 
previous case law with the suggestion that the express 
seat of arbitration is a very strong presumption that 
the law of arbitration will follow the law of the seat of 
arbitration, even if the arbitration agreement provides 
for the arbitration legislation of another country to 
apply.  

Background Facts

Daewoo agreed to charter a vessel pursuant to a 
Fixture Note dated 17 April 2008.  The arbitration 
agreement in Clauses 23 - 25 of the Fixture Note 
(“Arbitration Agreement”) reads:

“23.    ARBITRATION: ARBITRATION TO BE HELD 
IN HONGKONG [sic].  ENGLISH LAW TO BE 
APPLIED.  

24.    OTHER TERMS/CONDITIONS AND 
CHARTER PARTY DETAILS BASE ON GENCON 
1994 CHARTER PARTY 

25.    THIS CHARTERPARTY TO APPLY ENGLISH 
VERSION.”

The GENCON 1994 Charterparty (“GENCON Form”) 
consists of a series of numbered boxes.  In particular, 
Box 25 sets out three arbitration options involving 
different combinations of the law of the arbitration 
agreement, the seat of arbitration, the arbitral institute 
etc...,  for the Parties to choose from.   If no option 
was chosen, then the default option of arbitration in 
London in accordance with the English Arbitration 
Act will apply.  The Parties did not fill in Box 25. 

A dispute arose between the head owners and head 
charterers, which was ultimately litigated between 
Shagang (charterer) and Daewoo (owner).  Daewoo 
commenced arbitration in London against Shagang 
by way of Notice of Arbitration on February 2014.  As 
Shagang did not respond to the Notice of Arbitration, 
Daewoo appointed Mr Timothy Rayment as sole 
arbitrator. 

Shagang subsequently appointed solicitors, who 
complained that Mr Rayment had no jurisdiction 
because the arbitration was subject to the Hong 
Kong Arbitration Ordinance, given that the seat of the 
arbitration was Hong Kong.

The jurisdictional dispute over the identity of the 
seat of the arbitration and the law of the arbitration 
agreement was submitted to Mr Rayment, who ruled 
in an interim award that the arbitration was subject to 
the English Arbitration Act.    

Shagang then applied to set aside Mr Rayment’s 
interim award under Section 67 of the English 
Arbitration Act, which was heard by Justice Hamblen.  

Shagang’s position was that Clause 23 of the Fixture 
Note contradicted the GENCON Form, so the default 
arbitration option under the GENCON Form was 
either not incorporated or made inapplicable.  Mr 
Rayment therefore had no jurisdiction pursuant to 
either the GENCON Form or the English Arbitration 
Act.  

Daewoo’s position was that Clause 23 of the Fixture 
Note had to be read consistently with the GENCON 
Form.  This meant that the Parties had only intended 
Hong Kong to be the hearing venue, whereas the 
seat of arbitration and law of the arbitration was to be 
London and English law respectively.  

The Decision

Hamblen J started with the obvious observation that 
Clause 23 consists of two limbs: 

a. where the arbitration “is to be held”; and

b. what law is “to be applied”.

He then referred to common commercial practice, 
English case law and held as follows.  

a. An agreement for an arbitration ‘to be held’ in 
a particular country suggests that all aspects 
of the arbitration (including supervisory court 
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proceedings) are to take place in that country.  
There is no “meaningful distinction to be 
drawn between choosing a place as a ‘venue’ 
or ‘place’ for the arbitration and choosing it as 
the place where the arbitration ‘is to be held’”.

b. An agreement for a law ‘to be applied’ 
typically refers to the governing law of the 
underlying contract because it is “far less 
usual” for parties to specify the law governing 
the arbitration agreement.

c. It is very uncommon for the law of the 
arbitration agreement to be different from the 
law of the seat of the arbitration, even though 
this is legally possible.  This is because such a 
bifurcation “invites jurisdictional complications 
and issues as to the relative roles of the local 
court and the chosen foreign court in relation 
to the arbitration.”  Hamblen J noted that 
a bifurcation would cause problems in the 
present case because there was evidence 
that the Hong Kong Arbitration Ordinance was 
mandatorily applicable to arbitrations taking 
place in Hong Kong.  

d. In reaching his conclusions, Hamblen J drew 
heavily on the dicta of Cooke J in Shahoua 
v Sharma [2009] 2 Lloyd’s Rep 376 where 
the parties provided for ICC arbitration and 
that ‘the venue of arbitration shall be London, 
United Kingdom.’  The issue was whether 
London was to be the seat of arbitration.  
Cooke J held, inter alia, that:

“If a venue was named but there was 
to be a different juridical seat, it would 
be expected that the seat would also 
be specifically named.  Notwithstanding 
the authorities cited by the defendant, I 
consider that there is great force in this…
The parties have not simply provided for 
the location of hearings to be in London 
for the sake of convenience and there 
is indeed no suggestion that London 
would be convenient in itself…’London 
arbitration’ is a well known phenomenon 
which is often chosen by foreign nationals 
with a different law…because of the 
legislative framework and supervisory 
powers of the courts here which many 
parties are keen to adopt.  When 
therefore there is an express designation 
of the arbitration venue as London and no 

designation  of any alternative place as 
the seat, combined with a supranational 
body of rules governing the arbitration and 
no other significant contrary indicia, the 
inexorable conclusion is, to my mind, that 
London is the juridical seat and English 
law the curial law.”

e. The above observations in Shahoua v Sharma 
apply with great force here because: 

“Nor do I consider that the inconvenience 
of London was a determining factor 
in either Shahoua v Sharma…It 
was relevant, but no more than that.  
Moreover, whilst Hong Kong is no doubt 
geographically convenient, it is also a well 
known and respected arbitration forum 
with a reputation for neutrality, not least 
because of its supervising courts.”

f. Given the close link between the seat of 
arbitration and the procedure governing the 
arbitration, this is why choosing the seat of 
arbitration generally implies the choice of the 
governing procedure.  In fact, the connection 
is so strong that even an express provision 
that arbitration legislation from a country other 
than the seat of arbitration is not sufficient 
to displace this implication, which was the 
case in Enercon GmbH v Enercon (India) Ltd 
[2012] 1 Lloyd’s Rep 519 (i.e. the arbitration 
agreement provided that ‘[t]he venue of the 
arbitration proceedings shall be London’ and 
that ‘[t]he provisions of the Indian Arbitration 
and Conciliation Act, 1996 shall apply’.  

g. Accordingly, Hamblen J held: 

“An agreement that the arbitration ‘to be 
held in Hong Kong’ would ordinarily carry 
with it an implied choice of Hong Kong 
as the seat of the arbitration and of the 
application of Hong Kong law as the curial 
law.  Clear words or ‘significant contrary 
indicia’ are necessary to establish that 
some other seat or curial law has been 
agreed.”

h. Hamblen J considered the ‘contrary indicia’ 
and found that they were not sufficient to 
displace the strong implication that the law of 
the arbitration agreement would follow the law 
of the seat of arbitration. 
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i. Although Clause 23 is headed 
“ARBITRATION”, the reference to ‘English 
law to be applied’ can naturally be read as 
referring to the law governing the Fixture 
Note, not the law of the arbitration.  This 
was also the practice in other standard 
charterparty forms.  The reason behind 
such a practice is because the choice of 
forum would normally imply the choice of 
governing law of the contract, which is 
why contract draftsman would normally 
deal with these two subjects together. 

ii. The GENCON Form providing for 
London arbitration with English law as 
the default option is not a contrary indicia 
because the Parties here have chosen 
something different from the GENCON 
scheme.  This means that the default 
arbitration option under the GENCON 
Form was either not incorporated or made 
inapplicable. 

i. As far as Hamblen J was aware, the only 
reported example of where the parties have 
successfully chosen a law of the arbitration 
that is different from the seat of arbitration 
was in Braes of Doune Wind Farm v Alfred 
McAlpine Business Services [2008] 1 Lloyd’s 
Rep 608, where the arbitration clause reads: 

“The arbitration agreement is subject to 
English Law and the seat of the arbitration 
shall be Glasgow, Scotland.  Any such 
reference to arbitration shall be deemed 
to be a reference to arbitration within the 
meaning of the Arbitration Act 1996 or any 
statutory re-enactment.”

j. Braes of Doune Wind Farm v Alfred McAlpine 
Business Services was an exceptional case 
where the parties had expressly specified 
the seat of the arbitration and the law of the 
arbitration agreement.  This was not the case 
here. 

Comments

The arbitration community will no doubt recall the 
spate of case law from England, Singapore, India and 
Hong Kong which caused great confusion on how the 
law of the arbitration agreement will be determined 
if the parties did not expressly provide for it.  Some 

courts held that the law of the arbitration agreement 
would follow the governing law of the contract whilst 
others held that it would follow the seat of arbitration.  

With this background in mind, Shagang is another 
voice in the crowd and another example of the 
appalling waste of time and costs if parties’ (or their 
lawyers) leave the law of the arbitration agreement 
silent.  Nevertheless, there are three take-away 
points from Shagang. 

a. If a place of arbitration is specified, it is very 
likely that the courts will take that to mean the 
seat of arbitration.  If parties wish to specify a 
hearing venue, they should also specify the 
seat of arbitration. 

b. It is not advisable to specify a law of the 
arbitration agreement that is different from 
the seat of the arbitration.  Even if one does 
exactly that by specifying the application of 
an arbitration statute that is different from the 
seat of the arbitration, the courts may just 
disregard it following Shagang. 

c. It is comforting to the arbitration community 
that the status of Hong Kong as a leading 
arbitration centre has been immortalised in 
an English judgment and noted as one of the 
reasons why the Parties in this case must 
have taken the words ‘ARBITRATION TO BE 
HELD IN HONGKONG [sic]’ to mean Hong 
Kong as the seat of arbitration, and not just a 
mere venue for hearings.

Notwithstanding Shagang, parties can easily avoid 
such difficulties by specifying the law of the arbitration.  
The HKIAC has led the way by amending its model 
clause to set out the law of the arbitration agreement, 
which was sound practice that has won for the HKIAC 
the accolade of ‘Best Innovation by an Individual or 
Organisation’ in the Global Arbitration Review 2014 
awards.  There is no reason to risk litigation where 
a few strokes of the pen will eliminate the problem. 
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N O R T H E R N  I S L A N D :  T R U N K 
F L O O R I N G  L T D  V  H S B C 
A S S E T  F I N A N C E  ( U K )  L T D 
A N D  C O S TA  R I C A  S R L  [ 2 0 1 5 ] 
N I Q B  2 3  -  D I S C H A R G E  O F 
A R B I T R AT I O N  A G R E E M E N T  B Y 
A B A N D O N M E N T : 
By Andrew Chin, Baker & McKenzie 

Republished from http://www.globalarbitrationnews.com

Trunk Flooring Ltd v HSBC Asset Finance (UK) Ltd and 
Costa Rica SRL [2015] NIQB 23 (“Trunk Flooring”) 
is a case before the Queens’ Bench Division of the 
Northern Irish court concerning the circumstances 
when parties are deemed to have abandoned an 
arbitration by failing to pay the advance on costs 
requested by the ICC.  

Facts

The plaintiff purchased machinery from the 1st 
defendant that was manufactured by the 2nd 
defendant.  The plaintiff was dissatisfied with 
the operation of the machine, so it commenced 
proceedings in the Queens’ Bench Division of the 
Northern Irish court against the two defendants.  
The 2nd defendant successfully applied to stay the 
court proceedings in favour of arbitration pursuant 
to Section 9 of the Arbitration Act, which provided, 
inter alia, that court proceedings in respect of matters 
under an arbitration agreement shall be referred 
to arbitration unless the court is satisfied that the 
arbitration agreement is null and void, inoperative or 
incapable of being performed.  This is similar to the 
effect of Section 20(1) of the Hong Kong Arbitration 
Ordinance (Cap. 609) and Section 6 of the Singapore 
International Arbitration Act (Cap. 143A). 

The arbitration agreement provided for ICC 
arbitration to be held in Wein before three arbitrators.  
The defendants commenced ICC arbitration claiming 
£100,000 whereas the plaintiff counterclaimed £1.2 
million for lost profits and consequential losses.  The 
parties agreed for the matter to be heard before a 
sole arbitrator (instead of three arbitrators) to save 
costs.  

The ICC Secretariat exercised its powers under 
Article 36 of the ICC Rules and fixed the advance on 
costs at $95,000, having taken into account the total 

sum of the claim and counterclaim.  

The parties were not satisfied with the sum of the 
advance on costs fixed by the ICC Secretariat.  The 
2nd defendant went as far as write to complain that 
the continuation of the dispute was uneconomical 
to them, the advance on costs fixed by the ICC was 
arbitrary and unfair, and that the parties were the 
great losers whilst the ICC was the beneficiary.  After 
the 2nd defendant had initially made partial payment 
of its share of the advance on costs, none of the 
parties were willing to pay the advance on costs.  

Article 36(6) of the ICC Rules provided, inter alia, 
that if the request for advance on costs has not 
been fully paid up, the claims would be considered 
withdrawn after the ICC Secretariat has consulted 
the arbitral tribunal and provided the parties with at 
least 15 days to comply with the request for advance 
on costs.  In view of the parties’ continuing refusal 
to pay the outstanding advance on costs, the ICC 
Secretariat issued a notice to the parties stating 
that, inter alia, “the [ICC Court] decided that the 
claims are considered withdrawn…without prejudice 
to the reintroduction of the same claims in another 
arbitration.”

The plaintiff applied to lift the stay on court 
proceedings under Section 9 of the Arbitration Act 
1996 on the basis that the arbitration agreement has 
become ‘null and void, inoperative or incapable of 
being performed’. 

The Decision

Weatherup J had to tackle the key issue of whether 
the arbitration agreement had become ‘null and 
void, inoperative or incapable of being performed’ as 
a result of the parties’ collective refusal to pay the 
outstanding advance on costs. 

His Lordship considered that the arbitration 
agreement had not become ‘null and void’ because 
this was not a case where: 

1. the arbitration agreement was never entered 
into; or 

2. the arbitration agreement was found to have 
been void ab initio.  

This was also not a case where the arbitration 
agreement was incapable of being performed 
because: 
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1. an arbitration agreement will only be incapable 
of performance where the parties were ready, 
willing and able to perform, but the agreement 
cannot be performed by them (which was not the 
case here); and

2. the poverty of the proposed claimant nor the 
inability of the party seeking the stay of court 
proceedings to satisfy an award does not 
make the arbitration agreement incapable of 
performance.

However, His Lordship held that the arbitration 
agreement had become inoperative through 
abandonment by both parties. 

1. Abandonment occurs where party A shows that 
party B had so conducted itself as to entitle party 
A to assume and did assume that the arbitration 
agreement would be abandoned sub silentio.  
This is an objective exercise which considers 
how the parties would be objectively understood 
by each other. 

2. It is clear that none of the parties intended to 
proceed with the arbitration after the claims were 
considered withdrawn by the ICC Court.  The 
parties have accepted that none of them will be 
acting under the arbitration agreement.  

3. However, silence and inaction, without more, 
is insufficient to give rise to an agreement 
to abandon the arbitration agreement.  This 
is because silence and inaction can also be 
consistent with a party wishing that the matter 
will not proceed or his solicitors’ appalling delay.  

Observations

This is a rare occasion where a court had to rule on 
an abandonment of an arbitration agreement.  It is 
unfortunate that the parties were surprised by amount 
of the advance on costs because they could have 
had an idea about potential costs of ICC arbitration 
from the ICC Rules and the costs calculator on the 
ICC’s website before opting for ICC arbitration.   

The outcome of Trunk Flooring is to be contrasted 
with the English case of BDMS v Rafael Advance 
Defence Systems [2014] EWHC 451 (“BDMS”).  
Although the facts were similar in BDMS, they were 
even more egregious.  In BDMS, one party had fully 
paid up its advance on costs in a ICC arbitration, but 
the other party refused.  The claims were therefore 

considered withdrawn by the ICC Court.  The paying 
party then commenced court proceedings against the 
defaulting party on the grounds that the defaulting 
party had repudiated the arbitration agreement.  

Hamblen J held that the defaulting party had not 
repudiated the arbitration agreement because:  

1. the paying party could have proceeded with the 
arbitration by paying for the defaulting party’s 
share of the advance on costs and recovered the 
payment through an interim or final award; 

2. the defaulting party was not absolutely refusing 
to pay its advance on costs, but was only 
refusing to pay them because the paying party 
was refusing to pay security for costs, so there 
was no intention to repudiate the arbitration 
agreement; 

3. the defaulting party was participating in all 
aspects of the arbitration (except for payment of 
the advance on costs); and

4. the arbitration agreement can still be performed 
as the withdrawal of the claims were without 
prejudice to them being brought again in a future 
arbitration, so.

The only distinguishing factor between both cases 
is that in Trunk Flooring, all parties were unwilling 
to pay the advance on costs.  However, the paying 
party in BDMS may feel aggrieved to learn that, if he 
had been recalcitrant and refused to pay his advance 
on costs, the court proceedings could have gone 
ahead. One cannot help feeling that the Irish court 
had adopted an overly legalistic approach that failed 
to achieve practical justice. 

W H AT ’ S  O N

A R B I T R AT I O N  E V E N T S 
C A L E N D A R
Sign yourself up for the exciting upcoming events in 
this celebratory year by clicking here. 

http://www.hkiac.org/en/events
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